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Preface 


This May 2004 Supplement to the 2004 Edition of the Annotated Rules of 
North Carolina contains amendments to the rules of the courts of North 
Carolina and those federal rules set out in the 2004 Edition effected by orders 
promulgated since the publication of the 2004 Edition through April 15, 2004. 
It also contains annotations taken from decisions of the North Carolina 
Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of appropriate federal courts posted on LEXIS through March 17, 
2004. 

This publication has been prepared and published under the supervision of 
the Department of Justice of the State of North Carolina. The members of the 
North Carolina Bar are requested to communicate any defects they may find 
herein and any suggestions they may have for improving the Annotated Rules 
of North Carolina to the Department, or to LexisNexis, Charlottesville, 
Virginia. 


Roy Cooper 
Attorney General 


May 2004 
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GENERAL RULES OF PRACTICE FOR THE 
SUPERIOR AND DISTRICT COURTS 


Adopted Pursuant to G.S. 7A-34 
Effective July 1, 1970, 
with amendments received effective March 1, 2004. 


Rule Index follows Rules. 
3.1. Guidelines for resolving scheduling con- 
flicts. 


Rule 3.1. Guidelines for resolving scheduling conflicts. 


(a) In resolving scheduling conflicts when an attorney has conflicting 
Baeeeemicnts in different courts, the following priorities should ordinarily 
prevail: 

1. Appellate courts should prevail over trial courts. 

2. Any of the trial court matters listed in this subdivision, regardless of trial 
division, should prevail over any trial court matter not listed in this subdivi- 
sion, regardless of trial division; there is no priority among the matters listed 
in this subdivision: 

— any trial or hearing in a capital case; 

— the trial in any case designated pursuant to Rule 2.1 of these Rues; 

— the trial in a civil action that has been peremptorily set as the first 
case for trial at a session of superior court; 

— the trial of a criminal case in superior court, when the defendant is 
in jail or when the defendant is charged with a Class A through E 
felony and the trial is reasonably expected to last for more than 
one week; 

— the trial in an action or proceeding in district court in which any of 
the following is contested: 

— termination of parental rights, 

— child custody, 

— adjudication of abuse, neglect or dependency or disposition 
following adjudication, 

— interim or final equitable distribution, 

— alimony or post-separation support. 

3. When none of the above priorities applies, priority shall be as follows: 
superior court, district court, magistrate’s court. 

(b) When an attorney learns of a scheduling conflict between matters in the 
same priority category, the attorney shall promptly give written notice to 
opposing counsel, the clerk of all courts and the appropriate judges in all cases, 
stating therein the circumstances relevant to resolution of the conflict under 
these guidelines. When the attorney learns of the conflict before the date on 
which the matters are scheduled to be heard, the appropriate judges are Senior 
Resident Superior Court Judges for matters pending in the Superior Court 
Division and Chief District Court Judges for matters pending in the District 
Court Division; otherwise the appropriate judges are the judges presiding over 
those matters. The appropriate judges should promptly confer, resolve the 
conflict, and notify counsel of the resolution. 

(c) In resolving scheduling conflicts between court proceedings in the same 
priority category, the presiding judges should give consideration to the follow- 
ing: 

— the comparative age of the cases; 

— the order in which the trial dates were set by published calendar, 
order or notice; 


Rule 24 


Rule 21 SUPERIOR AND DISTRICT COURT RULES 


— the complexity of the cases; 

— the estimated trial time; 

— the number of attorneys and parties involved; 

— whether the trial involves a jury; 

— the difficulty or ease of rescheduling; 

— the availability of witnesses, especially a child witness, an expert 
witness or a witness who must travel a long distance; 

— whether the trial in one of the cases had already started when the 
other was scheduled to begin. 

(d) When settlement proceedings have been ordered in superior or district 
court cases, only trials, hearings upon dispositive motions, and hearings upon 
motions scheduled for counties with less than one court session per month 
shall have precedence over settlement proceedings. 

(e) When a mediator, other neutral, or attorney ieaine of a scheduling 
conflict between a court proceeding and a settlement proceeding, the mediator, 
other neutral, unrepresented parties or attorneys shall promptly give written 
notice to the appropriate judges and request them to resolve the conflict; 
stating therein the circumstances relevant to a determination under (d) above. 

(f) Nothing in these guidelines is intended to prevent courts from voluntar- 
ily yielding a favorable scheduling position, and judges of all courts are urged 
to communicate with each other in an effort to lessen the impact of conflicts 
and continuances on all courts. (Adopted August 15, 2002; amended March 4, 
2004.) 


Rule 21. Jury instruction conference. 
CASE NOTES 


Failure to Object After Charge Not Fatal 
to Reviewability. — Where defendant made 
objections and requests regarding jury instruc- 
tions at the charge conference, alleged errors 
were preserved for review despite counsel’s 


failure to object to the charge after it was given; 
the transcript revealed that the trial court did 
not provide counsel with an opportunity to 
object. State v. Maske, — N.C. —, — S.E.2d —, 
2004 N.C. LEXIS 18 (Feb. 6, 2004). 


Rule 24. Pretrial conference in capital cases. 
CASE NOTES 


Failure of District Attorney to Apply for 
Conference. — 

Prosecutor violated N.C. Gen. R. Prac. Super. 
& Dist. Ct. 24, 2001 Ann. R. N.C. 74. by failing 


to hold a special pre-trial conference where 
defendant had been charged with first degree 
murder. State v. Parish, — N.C. —, — S.E.2d 
—, 2004 N.C. LEXIS 15 (Feb. 6, 2004). 


Index to General Rules of Practice for the Superior and 
District Courts 


S 


SETTLEMENT PROCEEDINGS. 
Scheduling conflict, precedence, Super. 
Ct. Rule 3.1. 
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Rule 4 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 4 


RULES IMPLEMENTING STATEWIDE 

MEDIATED SETTLEMENT CONFER- 

ENCES IN SUPERIOR COURT 
CIVIL ACTIONS 


Adopted October 2, 1991, 
with revisions effective March 4, 2004. 


Rule Rule 
4. Duties of parties, attorneys and other par- 10. Other settlement procedures. 
ticipants in mediated settlement con- 11. Rules for Neutral evaluation. 


ferences. 12. Rules for arbitration. 
6. Authority and duties of mediators. 13. Rules for summary trials. 


7. Compensation of the mediator. 
8. Mediator certification and decertification. Index follows Rules. 


Rule 4. Duties of parties, attorneys and other participants in medi- 
ated settlement conferences. 


A. Attendance. 

(1) The following persons shall attend a mediated settlement conference: 

(a) Parties. 

(i) All individual parties. 

Gi) Any party that is not a natural person or a governmental entity shall be 
represented at the conference by an officer, employee or agent who is not such 
party’s outside counsel and who has been authorized to decide on behalf of such 
party whether and on what terms to settle the action; 

Gu) Any party that is a governmental entity shall be represented at the 
conference by an employee or agent who is not such party’s outside counsel and 
who has authority to decide on behalf of such party whether and on what terms 
to settle the action; provided, if under law proposed settlement terms can be 
approved only by a board, the representative shall have authority to negotiate 
on behalf of the party and to make a recommendation to that board. 

(b) Insurance company representatives. A representative of each liability 
insurance carrier, uninsured motorist insurance carrier, and underinsured 
motorist insurance carrier which may be obligated to pay all or part of any 
claim presented in the action. Each such carrier shall be represented at the 
conference by an officer, employee or agent, other than the carrier’s outside 
counsel, who has the authority to make a decision on behalf of such carrier or 
who has been authorized to negotiate on behalf of the carrier and can promptly 
communicate during the conference with persons who have such decision- 
making authority. 

(c) Attorneys. At least one counsel of record for each party or other 
participant, whose counsel has appeared in the action. 

(2) Any party or person required to attend a mediated settlement conference 
shall physically attend until an agreement is reduced to writing and signed as 
provided in Rule 4.C. or an impasse has been declared. Any such party or 
person may have the attendance requirement excused or modified, including 
the allowance of that party’ or person’s participation without physical 
attendance: 

(a) By agreement of all parties and persons required to attend and the 
mediator; or 

(b) By order of the Senior Resident Superior Court Judge, upon motion of a 
party and notice to all parties and persons required to attend and the mediator. 


5) 


Rule 4 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 4 


(3) Scheduling. Participants required to attend shall promptly notify the 
mediator after selection or appointment of any significant problems they may 
have with dates for conference sessions before the completion deadline, and 
shall keep the mediator informed as to such problems as may arise before an 
anticipated conference session is scheduled by the mediator. After a conference 
session has been scheduled by the mediator, and a scheduling conflict with 
another court proceeding thereafter arises, participants shall promptly at- 
tempt to resolve it pursuant to Rule 3.1 of the General Rules of Practice for the 
Superior and District Courts, or, if applicable, the Guidelines for Resolving 
Scheduling Conflicts adopted by the State-Federal Judicial Council of North 
Carolina June 20, 1985. 

B. Notifying lien holders. Any party or attorney who has received notice of 
a lien or other claim upon proceeds recovered in the action shall notify said lien 
holder or claimant of the date, time, and location of the mediated settlement 
conference and shall request said lien holder or claimant to attend the 
conference or make a representative available with whom to communicate 
during the conference. 

C. Finalizing agreement. 

(1) If an agreement is reached at the conference, parties to the agreement 
shall reduce its terms to writing and sign it along with their counsel. By 
stipulation of the parties and at their expense, the agreement may be 
electronically recorded. If an agreement is upon all issues, a consent judgment 
or one or more voluntary dismissals shall be filed with the court by such 
persons as the parties shall designate. 

(2) If the agreement is upon all issues at the conference, the person(s) 
responsible for filing closing documents with the court shall also sign the 
mediator’s report to the court. The parties shall give a copy of their signed 
agreement, consent judgment, or voluntary dismissal(s) to the mediator and 
all parties at the conference and shall file a consent judgment or voluntary 
dismissal(s) with the court within fourteen (14) days or before expiration of the 
mediation deadline, whichever is longer. In all cases, consent judgments or 
voluntary dismissals shall be filed prior to the scheduled trial. 

(3) If an agreement is reached upon all issues prior to the conference or 
finalized while the conference is in recess, the parties shall reduce its terms to 
writing and sign it along with their counsel and shall file a consent judgment 
or voluntary dismissal(s) disposing of all issues with the court within fourteen 
nee, days or before the expiration of the mediation deadline, whichever is 
onger. 

(4) When a case is settled upon all issues, all attorneys of record must notify 
the Senior Resident Judge within four business days of the settlement and 
advise who will file the consent judgment or voluntary dismissal(s), and when. 

D. Payment of mediator’s fee. The parties shall pay the mediator’s fee as 
provided by Rule 7. 

EK. Related Cases. Upon application by any party or person, the Senior 
Resident Superior Court Judge may order that an attorney of record or a party 
in a pending Superior Court Case or a representative of an insurance carrier 
that may be liable for all or any part of a claim pending in Superior Court shall, 
upon reasonable notice, attend a mediation conference that may be convened 
in another pending case, regardless of the forum in which the other case may 
be pending, provided that all parties in the other pending case consent to the 
attendance ordered pursuant to this rule. Any such attorney, party or carrier 
representative that properly attends a mediation conference pursuant to this 
rule shall not be required to pay any of the mediation fees or costs related to 
that mediation conference. Any disputed issues concerning an order entered 
pursuant to this rule shall be determined by the Senior Resident Superior 
Court Judge who entered the order. 


Rule 6 


STATEWIDE MEDIATED SETTLEMENT CONFERENCES 


Rule 6 


DRC COMMENTS TO RULE 4 


DRC Comment to Rule 4.C. 

N.C.G.S. § 7A-38.1(1) provides that no set- 
tlement shall be enforceable unless it has been 
reduced to writing and signed by the parties. 
When a settlement is reached during a medi- 
ated settlement conference, the mediator shall 
be sure its terms are reduced to writing and 
signed by the parties and their attorneys before 
ending the conference. 

Cases in which agreement upon all issues 
has been reached should be disposed of as 
expeditiously as possible. This rule is intended 
to assure that the mediator and the parties 
move the case toward disposition while honor- 
ing the private nature of the mediation process 
and the mediator’s duty of confidentiality. If the 
parties wish to keep confidential the terms of 
their settlement, they may timely file with the 
court closing documents which do not contain 
confidential terms, i.e., voluntary dismissal(s) 
or a consent judgment resolving all claims. 
Mediators will not be required by local rules to 
submit agreements to the court. 


DRC Comment to Rule 4.E. 
Rule 4.E. was adopted to clarify a Senior 
Resident Superior Court Judge’s authority in 


those situations where there may be a case 
related to a Superior Court case pending in a 
different forum. For example, it is common for 
there to be claims asserted against a third- 
party tortfeasor in a Superior Court case at the 
same time that there are related workers’ com- 
pensation claims being asserted in an Indus- 
trial Commission case. Because of the related 
nature of such claims, the parties in the Indus- 
trial Commission case may need an attorney of 
record, party, or insurance carrier representa- 
tive in the Superior Court case to attend the 
Industrial Commission mediation conference in 
order to resolve the pending claims in that case. 
Rule 4.E. specifically authorizes a Senior Resi- 
dent Superior Court Judge to order such atten- 
dance provided that all parties in the related 
Industrial Commission case consent and the 
persons ordered to attend receive reasonable 
notice. The Industrial Commission’s Rules for 
Mediated Settlement and Neutral Evaluation 
Conferences contain a similar provision that 
provides that persons involved in an Industrial 
Commission case may be ordered to attend a 
mediation conference in a related Superior 
Court Case. 


Rule 6. Authority and duties of mediators. 


A. Authority of mediator. 


(1) Control of conference. The mediator shall at all times be in control of the 
conference and the procedures to be followed. However, the mediator’s conduct 
shall be governed by standards of conduct promulgated by the Supreme Court 
which shall contain a provision prohibiting mediators from prolonging a 
conference unduly. 

(2) Private consultation. The mediator may communicate privately with any 
participant or counsel prior to and during the conference. The fact that private 
communications have occurred with a participant shall be disclosed to all other 
participants at the beginning of the conference. 

(3) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time that is convenient with the participants, 
attorneys and mediator. In the absence of agreement, the mediator shall select 
the date for the conference. 

B. Duties of mediator. 

(1) The mediator shall define and describe the following at the beginning of 
the conference: 

(a) The process of mediation; 

(b) The differences between mediation and other forms of conflict resolution; 

(c) The costs of the mediated settlement conference; 

(d) That the mediated settlement conference is not a trial, the mediator is 
not a judge, and the parties retain their right to trial if they do not reach 
settlement; 

(e) The circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 

(f) Whether and under what conditions communications with the mediator 
will be held in confidence during the conference; 


re 
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(g) The inadmissibility of conduct and statements as provided by G.S. 
7A-38.1; 

(h) The duties and responsibilities of the mediator and the participants; and 

(i) That any agreement reached will be reached by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstances bearing on possible bias, prejudice or 
partiality. 

(3) Declaring impasse. It is the duty of the mediator to determine in a timely 
manner that an impasse exists and that the conference should end. To that 
end, the mediator shall inquire of and consider the desires of the parties to 
cease or continue the conference. 

(4) Reporting results of conference. 

(a) The mediator shall report to the court on an AOC form within 10 days of 
the conference whether or not an agreement was reached by the parties. The 
mediator’s report shall inform the court of the absence of any party, attorney, 
or insurance representative known to the mediator to have been absent from 
the mediated settlement conference without permission. The Dispute Resolu- 
tion Commission or the Administrative Office of the Courts may require the 
mediator to provide statistical data for evaluation of the mediated settlement 
conference program. Local rules shall not require the mediator to send a copy 
of the parties’ agreement to the court. 

(b) If an agreement upon all issues is reached, the mediator’s report shall 
state whether the action will be concluded by consent judgment or voluntary 
dismissal(s), when it shall be filed with the court, and the name, address and 
telephone number of the person(s) designated by the parties to file such 
consent judgment or dismissal(s) with the court as required by Rule 4.C.(1). If 
an agreement upon all issues is reached at the conference, the mediator shall 
have the person(s) designated sign the mediator’s report acknowledging 
acceptance of the duty to timely file the closing documents with the court. 

Mediators who fail to report as required pursuant to this rule shall be 
subject to the contempt power of the court and sanctions. 

(5) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the conference and conduct it prior to the conference completion 
deadline set out in the court’s order. The mediator shall make an effort to 
schedule the conference at a time that is convenient with all participants. In 
the absence of agreement, the mediator shall select a date and time for the 
conference. Deadlines for completion of the conference shall be strictly ob- 
served by the mediator unless said time limit is changed by a written order of 
the Senior Resident Superior Court Judge. 

(6) Distribution of mediator evaluation form. At the mediated settlement 
conference, the mediator shall distribute a mediator evaluation form approved 
by the Dispute Resolution Commission. The mediator shall distribute one copy 
per party with additional copies distributed upon request. The evaluation is 
intended for purposes of self-improvement and the mediator shall review 
returned evaluation forms. 


Rule 7. Compensation of the mediator. 


A. By agreement. When the mediator is stipulated by the parties, compen- 
sation shall be as agreed upon between the parties and the mediator. 

B. By court order. When the mediator is appointed by the court, the parties 
shall compensate the mediator for mediation services at the rate of $125 per 
hour. The parties shall also pay to the mediator a one-time, per case 
administrative fee of $125 which is due upon appointment. 

C. Change of appointed mediator. Pursuant to Rule 2.A., the parties have 
twenty-one (21) days to select a mediator. Parties who fail to select a mediator 
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within that time frame and then desire a substitution after the court has 
appointed a mediator, shall obtain court approval for the substitution. If the 
court approves the substitution, the parties shall pay the court’s original 
ppouiien the $125 one time, per case administrative fee provided for in Rule 
filer 

D. Indigent cases. No party found to be indigent by the court for the 
purposes of these rules shall be required to pay a mediator fee. Any mediator 
conducting a settlement conference pursuant to these rules shall waive the 
payment of fees from parties found by the court to be indigent. Any party may 
move the Senior Resident Superior Court Judge for a finding of indigence and 
to be relieved of that party’s obligation to pay a share of the mediator’s fee. 

Said motion shall be heard subsequent to the completion of the conference or, 
if the parties do not settle their case, subsequent to the trial of the action. In 
ruling upon such motions, the Judge shall apply the criteria enumerated in 
G.S. 1-110(a), but shall take into consideration the outcome of the action and 
whether a judgment was rendered in the movant’s favor. The court shall enter 
an order granting or denying the party’s request. 

E. Postponements and fees. 

(1) As used herein, the term “postponement” shall mean reschedule or not 
proceed with a settlement conference once a date for a session of the settlement 
conference has been scheduled by the mediator. After a settlement conference 
has been scheduled for a specific date, a party may not unilaterally postpone 
the conference. 

(2) A conference session may be postponed by the meditor for good cause 
beyond the control of the moving participant(s) only after notice by the movant 
to all parties of the reasons for the postponement and a finding of good cause 
by the mediator. 

(3) Without a finding of good cause, a mediator may also postpone a 
scheduled conference session with the consent of all parties. A fee of $125 shall 
be paid to the mediator if the postponement is allowed, or if the request is 
within five (5) business days of the scheduled date the fee shall be $250. The 
postponement fee shall be paid by the party requesting the postponement 
unless otherwise agreed to between the parties. Postponement fees are in 
addition to the one time, per case administrative fee provided for in Rule 7.B 

(4) If all parties select or nominate the mediator and they contract with the 
mediator as to compensation, the parties and the mediator may specify in their 
contract alternatives to the postponement fees otherwise required herein. 

F. Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the court, the mediator’s fee shall be paid in equal shares 
by the parties. For purposes of this rule, multiple parties shall be considered 
one party when they are represented by the same counsel. Parties obligated to 
pay a share of the fees shall pay them equally. Payment shall be due upon 
completion of the conference. 

G. Sanctions for failure to pay mediator’s fee. Willful failure of a party to 
make timely payment of that party’s share of the mediator’s fee (whether the 
one time, per case, administrative fee, the hourly fee for mediation services, or 
any postponement fee) or willful failure of a party contending indigent status 
to promptly move the Senior Resident Superior Court Judge for a finding of 
indigency, shall constitute contempt of court and may result, following notice, 
in a hearing and the imposition of any and all lawful sanctions by a Resident 
or Presiding Superior Court Judge. 


DRC COMMENTS TO RULE 7 
DRC Comment to Rule 7.B. out-of-pocket expenses associated with a court- 


Court-appointed mediators may not be com- ordered mediation. 
pensated for travel time, mileage, or any other 


Rule 8 


DRC Comment to Rule 7.E. 

Non-essential requests for postponements 
work a hardship on parties and mediators and 
serve only to inject delay into a process and 
program designed to expedite litigation. As 
such, it is expected that mediators will assess a 
postponement fee in all instances where a re- 
quest does not appear to be absolutely war- 
ranted. Moreover, mediators are encouraged 
not to agree to postponements in instances 
where, in their judgment, the mediation could 
be held as scheduled. 


DRC Commeni to Rule 7.F. 

If a party is found by a Senior Resident 
Superior Court Judge to have failed to attend a 
mediated settlement conference without good 
cause, then the Court may require that party to 
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pay the mediator’s fee and related expenses. 


DRC Comment to Rule 7.G. 

If the Mediated Settlement Conference Pro- 
gram is to be successful, it is essential that 
mediators, both party-selected and court-ap- 
pointed, be compensated for their services. 
MSC Rule 7.G. is intended to give the court 
express authority to enforce payment of fees 
owed both court-appointed and party-selected 
mediators. In instances where the mediator is 
party-selected, the court may enforce fees 
which exceed the caps set forth in 7.B. (hourly 
fee and administrative fee) and 7.E. (postpone- 
ment/cancellation fee) or which provide for pay- 
ment of services or expenses not provided for in 
Rule 7 but agreed to among the parties, for 
example, payment for travel time or mileage. 


Rule 8. Mediator certification and decertification. 


The Dispute Resolution Commission may receive and approve applications 
for certification of persons to be appointed as Superior Court mediators. For 
certification, a person shall: 

A. Have completed a minimum of 40 hours in a trial court mediation 
training program certified by the Dispute Resolution Commission, or have 
completed a 16 hour supplemental trial court mediation training certified by 
the Commission after having been certified by the Commission as a family 
financial mediator; 

B. Have the following training, experience and qualifications: 

(1) An attorney may be certified if he or she: 

(a) is either: 

(i) a member in good standing of the North Carolina State Bar, pursuant to 
Title 27, N.C. Administrative Code, The N.C. State Bar, Chapter i. Subchapter 
A, Section .0201(b) or Section 0201(c)(1), as those rules existed January 1, 
2000, or 

(ii) a member similarly in good standing of the Bar of another state; 
demonstrates familiarity with North Carolina court structure, legal terminol- 
ogy and civil procedure; and provides to the Dispute Resolution Commission 
three letters of reference as to the applicant’s good character, including at least 
one letter from a person with knowledge of the applicant’s practice as an 
attorney; and 

(b) has at least five years of experience as a judge, practicing attorney, law 
professor and/or mediator, or equivalent experience. 

Any current or former attorney who is disqualified by the attorney licensing 
authority of any state shall be ineligible to be certified under this Rule 8B.(1) 
or Rule 8B.(2). 

(2) Anon-attorney may be certified if he or she has completed the following: 

(a) a six hour training on North Carolina court organization, legal termi- 
nology, civil court procedure, the attorney-client privilege, the unauthorized 
practice of law, and common legal issues arising in Superior Court cases, 
provided by a trainer certified by the Dispute Resolution Commission; 

(b) provide to the Dispute Resolution Commission three letters of reference 
as to the applicant’s good character, including at least one letter from a person 
with knowledge of the applicant’s experience claimed in Rule 8.B.(2)(c); 

(c) one of the following; G) a minimum of 20 hours of basic mediation 
training provided by a trainer acceptable to the Dispute Resolution Commis- 
sion; and after completing the 20 hour training, mediating at least 30 disputes, 
over the course of at least three years, or equivalent experience, and either a 


10 


Rule 10 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 10 


four year college degree or four years of management or administrative 
experience in a professional, business, or governmental entity; or (ii) ten years 
of management or administrative experience in a professional, business, or 
governmental entity. 

(d) Observe three mediated settlement conferences meeting the require- 
ments of Rule 8.C. conducted by at least two different certified mediators, in 
addition to those required by Rule 8.C. 

C. Observe two mediated settlement conferences conducted by a certified 
Superior Court mediator; 

(1) at least one of which must be court ordered by a Superior Court, 

(2) the other may be a mediated settlement conference conducted under 
rules and procedures substantially similar to those set out herein, in cases 
pending in the North Carolina Industrial Commission, the North Carolina 
Office of Administrative Hearings, North Carolina Superior Court or the 
United States District Courts for North Carolina. 

D. Demonstrate familiarity with the statute, rules, and practice governing 
mediated settlement conferences in North Carolina; 

EK. Be of good moral character and adhere to any standards of practice for 
mediators acting pursuant to these Rules adopted by the Supreme Court. 
Applicants for certification and re-certification and all certified Superior Court 
mediators shall report to the Commission any criminal convictions, disbar- 
ments or other disciplinary complaints and actions as soon as the applicant or 
mediator has notice of them; 

F. Submit proof of qualifications set out in this section on a form provided by 
the Dispute Resolution Commission; 

G. Pay all administrative fees established by the Administrative Office of 
the Courts upon the recommendation of the Dispute Resolution Commission; 

H. Agree to accept as payment in full of a party’s share of the mediator’s fee, 
the fee ordered by the Court pursuant to Rule 7; and 

I. Comply with the requirements of the Dispute Resolution Commission for 
continuing mediator education or training. (These requirements may include 
completion of training or self-study designed to improve a mediator’s commu- 
nication, negotiation, facilitation or mediation skills; completion of observa- 
tions; service as a mentor to a less experienced mediator; being mentored by a 
more experienced mediator; or serving as a trainer. Mediators shall report on 
a Commission approved form.) 

Certification may be revoked or not renewed at any time it is shown to the 
satisfaction of the Dispute Resolution Commission that a mediator no longer 
meets the above qualifications or has not faithfully observed these rules or 
those of any district in which he or she has served as a mediator. Any person 
who is or has been disqualified by a professional licensing authority of any 
state for misconduct shall be ineligible to be certified under this Rule. 


Rule 10. Other settlement procedures. 


A. Order authorizing other settlement procedures. Upon receipt of a motion 
by the parties seeking authorization to utilize a settlement procedure in lieu of 
a mediated settlement conference, the Senior Resident Superior Court Judge 
may order the use of the procedure requested under these rules or under local 
rules unless the court finds that the parties did not agree upon all of the 
relevant details of the procedure, (including items a-e in Rule 1.C.(2)); or that 
for good cause, the selected procedure is not appropriate for the case or the 
parties. 

B. Other settlement procedures authorized by these rules. In addition to 
mediated settlement conferences, the following settlement procedures are 
authorized by these Rules; 
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(1) Neutral Evaluation (Rule 11). Neutral evaluation in which a neutral 
offers an advisory evaluation of the case following summary presentations by 
each party. 

(2) Arbitration (Rule 12). Non-Binding Arbitration, in which a neutral 
renders an advisory decision following summary presentations of the case by 
the parties and Binding Arbitration, in which a neutral renders a binding 
decision following presentations by the parties. 

(3) Summary trials (Jury or Non-Jury) (Rule 13). Non-binding summary 
trials, in which a privately procured jury or presiding officer renders an 
advisory verdict following summary presentations by the parties and, in the 
case of a summary jury trial, a summary of the law presented by a presiding 
officer; and binding summary trials, in which a privately procured jury or 
presiding officer renders a binding verdict following summary presentations by 
the parties and, in the case of a summary jury trial, a summary of the law 
presented by a presiding officer. 

C. General rules applicable to other settlement procedures. 

(1) When proceeding is conducted. Other settlement procedures ordered by 
the court pursuant to these rules shall be conducted no later than the date of 
completion set out in the court’s original mediated settlement conference order 
unless extended by the Senior Resident Superior Court Judge. 

(2) Authority and duties of neutrals. 

(a) Authority of neutrals. | 

(i) Control of proceeding. The neutral evaluator, arbitrator, or presiding 
officer shall at all times be in control of the proceeding and the procedures to 
be followed. 

(i) Scheduling the proceeding. The neutral evaluator, arbitrator, or presi- 
dent officer shall attempt to schedule the proceeding at a time that is 
convenient with the participants, attorneys and neutral(s). In the absence of 
agreement, such neutral shall select the date for the proceeding. 

(b) Duties of neutrals. 

G) The neutral evaluator, arbitrator, or presiding officer shall define and 
describe the following at the beginning of the proceeding. 

(a) The process of the proceeding; 

(b) The differences between the proceeding and other forms of conflict 
resolution; 

(c) The costs of the proceeding; 

(d) The inadmissibility of conduct and statements as provided by G.S. 
7A-38.1(1) and Rule 10.C.(6) herein; and 

(e) The duties and responsibilities of the neutral(s) and the participants. 

(ii) Disclosure. Each neutral has a duty to be impartial and to advise all 
participants of any circumstance bearing on possible bias, prejudice, or 
partiality. 

(iii) Reporting results of the proceeding. The neutral evaluator, arbitrator, or 
presiding officer shall report the result of the proceeding to the court on an 
AOC form. The Administrative Office of the Courts may require the neutral to 
provide statistical data for evaluation of other settlement procedures on forms 
provided by it. 

(iv) Scheduling and holding the proceeding. It is the duty of the neutral 
evaluator, arbitrator, or presiding officer to schedule the proceeding and 
conduct it prior to the completion deadline set out in the court’s order. 
Deadlines for completion of the proceeding shall be strictly observed by the 
neutral evaluator, arbitrator, or presiding officer unless said time limit is 
changed by a written order of the Senior Resident Superior Court Judge. 

(3) Extensions of time. A party or a neutral may request the Senior Resident 
Superior Court Judge to extend the deadlines for completion of the settlement 
procedure. A request for and extension shall state the reasons the extension is 


12 


Rule 10 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 10 


sought and shall be served by the moving party upon the other parties and the 
neutral. If the court grants the motion for an extension, this order shall set a 
new deadline for the completion of the settlement procedure. Said order shall 
be delivered to all parties and the neutral by the person who sought the 
extension. 

(4) Where procedure is conducted. The neutral evaluator, arbitrator, or 
presiding officer shall be responsible for reserving a place agreed to by the 
parties, setting a time, and making other arrangements for the proceeding, 
and for giving timely notice to all attorneys and unrepresented parties in 
writing of the time and location of the proceeding. 

(5) No delay of other proceedings. Settlement proceedings shall not be cause 
for delay of other proceedings in the case, including but not limited to the 
conduct or completion of discovery, the filing or hearing of motions, or the trial 
of the case, except by order of the Senior Resident Superior Court Judge. 

(6) Inadmissibility of settlement proceedings. Evidence of statements made 
and conduct occurring in a settlement proceeding shall not be subject to 
discovery and shall be inadmissible in any proceeding in the action or other 
actions on the same claim, except in proceedings for sanctions or proceedings 
to enforce a settlement of the action. However, no evidence otherwise discov- 
erable shall be inadmissible merely because it is presented or discussed in a 
settlement proceeding. 

No neutral shall be compelled to testify or produce evidence concerning 
statements made and conduct occurring in a settlement proceeding in any civil 
proceeding for any purpose, including proceedings to enforce a settlement of 
the action, except to attest to the signing of any such agreements, an except 
proceedings for sanctions under this section, disciplinary proceedings of the 
State Bar, disciplinary proceedings of any agency established to enforce 
standards of conduct for mediators or other neutrals, and proceedings to 
enforce laws concerning juvenile or elder abuse. 

(7) No record made. There shall be no record made of any proceedings under 
these Rules unless the parties have stipulated to binding arbitration or 
binding summary trial in which case any party after giving adequate notice to 
opposing parties may record the proceeding. 

(8) Ex parte communication prohibited. Unless all parties agree otherwise, 
there shall be no ex parte communication prior to the conclusion of the 
proceeding between the neutral and any counsel or party on any matter related 
to the proceeding except with regard to administrative matters. 

(9) Duties of the parties. 

(a) Attendance. All persons required to attend a mediated settlement 
conference pursuant to Rule 4 shall attend any other settlement procedure 
which is non-binding in nature, authorized by these rules, and ordered by the 
court except those persons to whom the parties agree and the Senior Resident 
Superior Court judge excuses. Those persons required to attend other settle- 
ment procedures which are binding in nature, authorized by these rules, and 
ordered by the court shall be those persons to whom the parties agree. 

Notice of such agreement shall be given to the court and to the neutral 
through the filing of a motion to authorize the use of other settlement 
procedures within 21 days after entry of the Order requiring a mediated 
settlement conference. The notice shall be on an AOC form. 

(b) Finalizing agreement. 

(i) If an agreement is reached on all issues at the neutral evaluation, 
arbitration, or summary trial, the parties to the agreement shall reduce its 
terms to writing and sign it along with their counsel. A consent judgment or 
one or more voluntary dismissals shall be filed with the court by such persons 
as the parties shall designate within fourteen (14) days of the conclusion of the 
proceeding or before the expiration of the deadline for its completion, which- 
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ever is longer. The person(s) responsible for filing closing documents with the 
court shall also sign the report to the court. The parties shall give a copy of 
their signed agreement, consent judgment, or voluntary dismissal(s) to the 
neutral evaluator, arbitrator, or presiding officer and all parties at the 
proceeding. 

(ii) If an agreement is reached upon all issues prior to the evaluation, 
arbitration, or summary trial or while the proceeding is in recess, the parties 
shall reduce its terms to writing and sign it along with their counsel and shall 
file a consent judgment or voluntary dismissal(s) disposing of all issues with 
the court within fourteen (14) days or before the expiration of the deadline for 
completion of the proceeding whichever is longer. 

(iii) When a case is settled upon all issues, all attorneys of record must 
notify the Senior Resident Judge within four business days of the settlement 
and advise who will sign the consent judgment or voluntary dismissal(s), and 
when. 

(c) Payment of neutral’s fee. The parties shall pay the neutral’s fee as 
provided by Rule 10.C.(12). 

(10) Selection of neutrals in other settlement procedures. The parties may 
select any individual to serve as a neutral in any settlement procedure 
authorized by these rules. For arbitration, the parties may select either a 
single arbitrator or a panel of arbitrators. Notice of such selection shall be 
given to the court and to the neutral through the filing of a motion to authorize 
the use of other settlement procedures within 21 days after entry of the Order 
requiring a mediated settlement conference. 

The notice shall be on an AOC form. Such notice shall state the name, 
address and telephone number of the neutral selected; state the rate of 
compensation of the neutral; and state that the neutral and opposing counsel 
have agreed upon the selection and compensation. 

(11) Disqualification. Any party may move a Resident or Presiding Superior 
Court Judge of the district in which an action is pending for an order 
disqualifying the neutral; and for good cause, such order shall be entered. 
Cause shall exist if the selected neutral has violated any standard of conduct 
of the State Bar or any standard of conduct for neutrals that may be adopted 
by the Supreme Court. 

(12) Compensation of the neutral. A neutral’s compensation shall be paid in 
an amount agreed to among the parties and the neutral. Time spent reviewing 
materials in preparing for the neutral evaluation, conducting the proceeding, 
and making and reporting the award shall be compensable time. 

Unless otherwise ordered by the court or agreed to by the parties, the 
neutral’s fees shall be paid in equal shares by the parties. For purposes of this 
section, multiple parties shall be considered one party when they are repre- 
sented by the same counsel. The presiding officer and jurors in a summary jury 
trial are neutrals within the meaning of these Rules and shall be compensated 
by the parties. 

(13) Sanctions for failure to attend other settlement procedures. If any person 
required to attend a settlement procedure fails to attend without good cause, 
a Resident or Presiding Judge may impose upon the person any appropriate 
monetary sanction including but not limited to, the payment of fines, reim- 
bursement of a party’s attorney fees, expenses, and share of the neutral’s fee 
and loss of earnings incurred by persons attending the conference. 

A party seeking sanctions against a person, or a Resident or Presiding Judge 
upon his/her own motion, shall do so in a written motion stating the grounds 
for the motion and the relief sought. Said motion shall be served upon all 
parties and on any person against whom sanctions are being sought. If the 
court imposes sanctions, it shall do so, after notice and a hearing, in a written 
order, pans findings of fact supported by substantial evidence and conclu- 
sions of law. 
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Rule 11. Rules for Neutral evaluation. 


A. Nature of neutral evaluation. Neutral evaluation is an informal, abbre- 
viated presentation of facts and issues by the parties to an evaluator at an 
early stage of the case. The neutral evaluator is responsible for evaluating the 
strengths and weaknesses of the case, providing candid assessment of liability, 
settlement value, and a dollar value or range of potential awards if the case 
proceeds to trial. The evaluator is also responsible for identifying areas of 
agreement and disagreement and suggesting necessary and appropriate dis- 
covery. 

B. When conference is to be held. As a guiding principle, the neutral 
evaluation conference should be held at an early stage of the case after the time 
for the filing of answers has expired but in advance of the expiration of the 
discovery period. 

C. Pre-conference submissions. No later than twenty (20) days prior to the 
date established for the neutral evaluation conference to begin, each party 
shall furnish the evaluator with written information about the case, and shall 
at the same time certify to the evaluator that they served a copy of such 
summary on all other parties to the case. The information provided to the 
evaluator and the other parties hereunder shall be a summary of the 
significant facts and issues in the party’s case, shall not be more than five (5) 
pages in length, and shall have attached to it copies of any documents 
supporting the parties’ summary. Information provided to the evaluator and to 
the other parties pursuant to this paragraph shall not be filed with the Court. 

D. Replies to pre-conference submissions. No later than ten (10) days prior to 
the date established for the neutral evaluation conference to begin any party 
may, but is not required to, send additional written information not exceeding 
three (3) pages in length to the evaluator, responding to the submission of an 
opposing party. The response shall be served on all other parties and the party 
sending such response shall certify such service to the evaluator, but such 
response shall not be filed with the Court. 

EK. Conference Procedure. Prior to a neutral evaluation conference, the 
evaluator may request additional written information from any party. At the 
conference, the evaluator may address questions to the parties and give them 
an opportunity to complete their summaries with a brief oral statement. 

F. Modification of procedure. Subject to approval of the evaluator, the 
parties may agree to modify the procedures required by these rules for neutral 
evaluation. 

G. Evaluator’s duties. 

(1) Evaluator’s opening statement. At the beginning of the conference the 
evaluator shall define and describe the following points to the parties in 
addition to those matters set out in Rule 10.C.(2)(b): 

(a) The fact that the neutral evaluation conference is not a trial, the 
evaluator is not a judge, the evaluator’s opinions are not binding on any party, 
and the parties retain their right to trial if they do not reach a settlement. 

(b) The fact that any settlement reached will be only by mutural consent of 
the Parties. 

(2) Oral report to parties by evaluator. In addition to the written report to the 
Court required under these rules, at the conclusion of the neutral evaluation 
conference the evaluator shall issue an oral report to the parties advising them 
of his or her opinions of the case. Such opinion shall include a candid 
assessment of liability, estimated settlement value, and the strengths and 
weaknesses of each party’s claims if the case proceeds to trial. The oral report 
shall also contain a suggested settlement or disposition of the case and the 
reasons therefore. The evaluator shall not reduce his or her oral report to 
writing, and shall not inform the Court thereof. 
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(3) Report of evaluator to court. Within ten (10) days after the completion of 
the neutral evaluation conference, the evaluator shall file a written report with 
the Court using an AOC form. The evaluator’s report shall inform the court 
when and where the evaluation was held, the names of those who attended, 
and the names of any party, attorney, or insurance company representative 
known to the evaluator to have been absent from the neutral evaluation 
without permission. The report shall also inform the court whether or not an 
agreement upon all issues was reached by the parties and, if so, state the name 
of the person(s) designated to file the consent judgment or voluntary dismiss- 
al(s) with the court. Local rules shall not require the evaluator to send a copy 
of any agreement reached by the parties to the court. 

H. Evaluator’s authority to assist negotiations. If all parties to the neutral 
evaluation conference request and agree, the evaluator may assist the parties 
in settlement discussions. 


Rule 12. Rules for arbitration. 


In this form of settlement procedure the parties select an arbitrator who 
shall hear the case and enter an advisory decision. The arbitrator’s decision is 
made to facilitate the parties’ negotiation of a settlement and is non-binding, 
unless neither party timely requests a trial de novo, in which case the decision 
is entered by the Senior Resident Superior Court Judge as a judgment, or the 
parties agree that the decision shall be binding. 

A. Arbitrators. 

(1) Arbitrator’s Canon of Ethics. Arbitrators shall comply with the Canons 
of Ethics for Arbitrators promulgated by the Supreme Court of North Carolina. 
Arbitrators shall be disqualified and must recuse themselves in accordance 
with the Canons. 

B. Exchange of information. 

(1) Pre-hearing exchange of information. At least 10 days before the date set 
for the arbitration hearing the parties shall exchange in writing: 

(a) Lists of witnesses they expect to testify. 

(b) Copies of documents or exhibits they expect to offer into evidence. 

(c) A brief statement of the issues and contentions of the parties. 

Parties may agree in writing to rely on stipulations and/or statements, 
sworn or unsworn, rather than a formal presentation of witnesses and 
documents, for all or part of the hearing. Each party shall bring to the hearing 
and provide to the arbitrator a copy of these materials. These materials shall 
not be filed with the court or included in the case file. 

(2) Exchanged documents considered authenticated. Any document ex- 
changed may be received in the hearing as evidence without further authen- 
tication; however, the party against whom it is offered may subpoena and 
examine as an adverse witness anyone who is the author, custodian, or a 
witness through whom the document might otherwise have been introduced. 
Documents not so exchanged may not be received if to do so would, in the 
arbitrator’s opinion, constitute unfair, prejudicial surprise. 

(3) Copies of exhibits admissible. Copies of exchanged documents or exhibits 
are admissible in arbitration hearings, in lieu of the originals. 

C. Arbitration hearings. 

(1) Witnesses. Witnesses may be compelled to testify under oath or affirma- 
tion and produce evidence by the same authority and to the same extent as if 
the hearing were a trial. The arbitrator is empowered and authorized to 
administer oaths and affirmations in arbitration hearings. 

(2) Subpoenas. Rule 45 of the North Carolina Rules of Civil Procedure shall 
apply to subpoenas for attendance of witnesses and production of documentary 
evidence at an arbitration hearing under these rules. 
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(3) Motions. Designation of an action for arbitration does not affect a party’s 
right to file any motion with the court. 

(a) The court, in its discretion, may consider and determine any motion at 
any time. It may defer consideration of issues raised by motion to the 
arbitrator for determination in the award. Parties shall state their contentions 
regarding pending motions referred to the arbitrator in the exchange of 
information required by Rule 12.B.(1). 

(b) Pendency of a motion shall not be cause for delaying an arbitration 
hearing unless the court so orders. 

(4) Law of evidence used as guide. The law of evidence does not apply, except 
as to privilege, in an arbitration hearing but shall be considered as a guide 
toward full and fair development of the facts. The arbitrator shall consider all 
evidence presented and give it the weight and effect the arbitrator determines 
appropriate. 

(5) Authority of arbitrator to govern hearings. Arbitrators shall have the 
authority of a trial Judge to govern the conduct of hearings, except for the 
power to punish for contempt. The arbitrator shall refer all matters involving 
contempt to the Senior Resident Superior Court Judge. 

(6) Conduct of hearing. The arbitrator and the parties shall review the list 
of witnesses, exhibits and written statements concerning issues previously 
exchanged by the parties pursuant to Rule 12.B.(1), above. The order of the 
hearing shall generally follow the order at trial with regard to opening 
statements and closing arguments of counsel, direct and cross examination of 
witnesses and presentation of exhibits. However, in the arbitrator’s discretion 
the order may be varied. 

(7) No Record of hearing made. No official transcript of an arbitration 
hearing shall be made. The arbitrator may permit any party to record the 
arbitration hearing in any manner that does not interfere with the proceeding. 

(8) Parties must Be present at hearings; Representation. Subject to the 
provisions of rule 10.C.(9), all parties shall be present at hearings in person or 
through representative authorized to make binding decisions on their behalf in 
all matters in controversy before the arbitrator. All parties may be represented 
by counsel. Parties may appear pro se as permitted by law. 

(9) Hearing concluded. The arbitrator shall declare the hearing concluded 
when all the evidence is in and any arguments the arbitrator permits have 
been completed. In exceptional cases, the arbitrator has discretion to receive 
post-hearing briefs, but not evidence, if submitted within three days after the 
hearing has been concluded. 

D. The award. 

(1) Filing the award. The arbitrator shall file a written award signed by the 
arbitrator and filed with the Clerk of Superior Court in the County where the 
action is pending, with a copy to the Senior Resident Superior Court Judge 
within twenty (20) days after the hearing is concluded or the receipt of 
post-hearing briefs whichever is later. The award shall inform the court of the 
absence of any party, attorney, or insurance company representative known to 
the arbitrator to have been absent from the arbitration without permission. An 
award form, which shall be an AOC form, shall be used by the arbitrator as the 
report to the court and may be used to record its award. The report shall also 
inform the court in the event that an agreement upon all issues was reached 
by the parties and, if so, state the name of the person(s) designated to file the 
consent judgment or voluntary dismissal(s) with the court. Local rules shall 
not require the arbitrator to send a copy of any agreement reached by the 
parties to the court. 

(2) Findings; Conclusions; Opinions. No findings of fact and conclusions of 
law or opinions supporting an award are required. 

(3) Scope of award. The award must resolve all issues raised by the 
pleadings, may be in any amount supported by the evidence, shall include 
interest as provided by law, and may include attorney’s fees as allowed by law. 


lf 


Rule 13 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 13 


(4) Costs. The arbitrator may include in an award court costs accruing 
through the arbitration proceedings in favor of the prevailing party. 

(5) Copies of award to parties. The arbitrator shall deliver a copy of the 
award to ail of the parties or their counsel at the conclusion of the hearing or 
the arbitrator shall serve the award after filing. A record shall be made by the 
arbitrator of the date and manner of service. 

E: Trial De Novo. ~ 

(1) Trial de novo as of right. Any party not in default for a reason subjecting 
that party to judgment by default who is dissatisfied with an arbitrator’s 
award may have a trial de novo as of right upon filing a written demand for 
trial de novo with the court, and service of the demand on all parties, on an 
AOC form within 30 days after the arbitrator’s award has been served. 
Demand for jury trial pursuant to N.C. R. Civ. P. 39(b) does not preserve the 
right to a trial de novo. Ademand by any party for a trial de novo in accordance 
with this section is sufficient to preserve the right of all other parties to a trial 
de novo. Any trial de novo pursuant to this section shall include all claims in 
the action. 

(2) No reference to arbitration in presence of jury. A trial de novo shall be 
conducted as if there had been no arbitration proceeding. No reference may be 
made to prior arbitration proceedings in the presence of a jury without consent 
of all parties to the arbitration and the court’s approval. 

FE. Judgment on the arbitration decision. 

(1) Termination of action before judgment. Dismissals or a consent judgment 
may be filed at any time before entry of judgment on an award. 

(2) Judgment entered on award. If the case is not terminated by dismissal or 
consent judgment, and no party files a demand for trial de novo within 30 days 
after the award is served, the Senior Resident Superior Court Judge shall 
enter judgment on the award, which shall have the same effect as a consent 
judgment in the action. A copy of the judgment shall be served on all parties or 
their counsel. 

G. Agreement for binding arbitration. 

(1) Written agreement. The arbitrator’s decision may be binding upon the 
parties if all parties agree in writing. Such agreement may be made at any 
time after the order for arbitration and prior to the filing of the arbitrator’s 
decision. The written agreement shall be executed by the parties and their 
counsel, and shall be filed with the Clerk of Superior Court and the Senior 
Resident Superior Court Judge prior to the filing of the arbitrator’s decision. 

(2) Entry of judgment on a binding decision. The arbitrator shall file the 
decision with the Clerk of Superior Court and it shall become a judgment in the 
Same manner as set out in G.S. 1-567. 1ff. 

H. Modification procedure. Subject to approval of the arbitrator, the parties 
may agree to modify the procedures required by these rules for court ordered 
arbitration. 


Rule 13. Rules for summary trials. 


In a summary bench trial, evidence is presented in a summary fashion to a 
presiding officer, who shall render a verdict. In a summary jury trial, evidence 
is presented in summary fashion to a privately procured jury, which shall 
render a verdict. The goal of summary trials is to obtain an accurate prediction 
of the ultimate verdict of a full civil trial as an aid to the parties and their 
settlement efforts. 

Rule 23 of the General Rules of Practice also provide for summary jury trials. 
While parties may request of the Court permission to utilize that process, it 
may not be substituted in leu of mediated settlement conferences or other 
procedures outlined in these rules. 
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Rule 13 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 13 


A. Pre-summary trial conference. Prior to the summary trial, counsel for the 
parties shall attend a conference with the presiding officer selected by the 
parties pursuant to Rule 10.C.(10). That presiding officer shall issue an order 
which shall: 

(1) Confirm the completion of discovery or set a date for the completion; 

(2) Order that all statements made by counsel in the summary trial shall be 
founded on admissible evidence, either documented by deposition or other 
discovery previously filed and served, or by affidavits of the witnesses; 

(3) Schedule all outstanding motions for hearing; 

(4) Set dates by which the parties exchange: 

(a) A list of parties’ respective issues and contentions for trial; 

(b) A preview of the party’s presentation, including notations as to the 
document (e.g. deposition, affidavit, letter, contract) which supports that 
evidentiary statement; 

(c) All documents or other evidence upon which each party will rely in 
making its presentation; and 

(d) All exhibits to be presented at the summary trial. 

(5) Set the date by which the parties shall enter a stipulation, subject to the 
presiding officer’s approval, detailing the time allowable for jury selection, 
opening statements, the presentation of evidence, and closing arguments (total 
time is usually limited to one day); 

(6) Establish a procedure by which private, paid jurors will be located and 
assembled by the parties if a summary jury trial is to held and set the date by 
which the parties shall submit agreed upon jury instructions, jury selection 
questionnaire, and the number of potential jurors to be questioned and seated; 

(7) Set a date for the summary jury trial; and 

(8) Address such other matters as are necessary to place the matter in a 
posture for summary trial. 

B. Presiding officer to issue order if parties unable to agree. If the parties are 
unable to agree upon the dates and procedures set out in Section A. of this 
Rule, the presiding officer shall issue an order which addresses all matters 
necessary to place the case in a posture for summary trial. 

C. Stipulation to a binding summary trial. At any time prior to the 
rendering of the verdict, the parties may stipulate that the summary trial be 
binding and the verdict become a final judgment. The parties may also make 
a binding high/low agreement, wherein a verdict below a stipulated floor or 
above a stipulated ceiling would be rejected in favor of the floor or ceiling. 

D. Evidentiary motions. Counsel shall exchange and file motion in limine 
and other‘evidentiary matters, which shall be heard prior to the trial. Counsel 
shall agree prior to the hearing of said motions as to whether the presiding 
officer’s rulings will be binding in all subsequent hearings or non-binding and 
limited to the summary trial. 

E. Jury selection. In the case of a summary jury trial, potential jurors shall 
be selected in accordance with the procedure set out in the pre-summary trial 
order. These jurors shall complete a questionnaire previously stipulated to by 
the parties. Eighteen jurors or such lesser number as the parties agree shall 
submit to questioning by the presiding officer and each party for such time as 
is allowed pursuant to the Summary Trial Pre-trial Order. Each party shall 
then have three peremptory challenges, to be taken alternately, beginning with 
the plaintiff. Following the exercise of all peremptory challenges, the first 
twelve seated jurors, or such lesser number as the parties may agree, shall 
constitute the panel. 

After the jury is seated, the presiding officer in his/her discretion, may 
describe the issues and procedures to be used in presenting the summary jury 
trial. The jury shall not be informed of the non-binding nature of the 
proceeding, so as not to diminish the seriousness with which they consider the 
matter and in the event the parties later stipulate to a binding proceeding. 
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Rule 13 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 13 


F. Presentation of evidence and arguments of counsel. Kach party may make 
a brief opening statement, following which each side shall present its case 
within the time limits set in the Summary Trial Pre-trial Order. Kach party 
may reserve a portion of its time for rebuttal or surrebuttal evidence. Although 
closing arguments are generally omitted, subject to the presiding officer’s 
discretion and the parties’ agreement, each party may be allowed to make 
closing arguments within the time limits previously established. 

Evidence shall be presented in summary fashion by the attorneys for each 
party without live testimony. Where the credibility of a witness is important, 
the witness may testify in person or by video deposition. All statements of 
counsel shall be founded on evidence that would be admissible at trial and 
documented by prior discovery. 

Affidavits offered into evidence shall be served upon opposing parties far 
enough in advance of the proceeding to allow time for affiants to be deposed. 
Counsel may read portions of the deposition to the jury. Photographs, exhibits, 
documentary evidence and accurate summaries of evidence through charts, 
diagrams, evidence notebooks, or other visual means are encouraged, but shall 
be stipulated by both parties or approved by the presiding officer. 

G. Jury charge. In a summary jury trial, following the presentation of 
_ evidence by both parties, the presiding officer shall give a brief charge to the 
jury, relying on predetermined jury instructions and such additional instruc- 
tions as the presiding officer deems appropriate. 

H. Deliberation and verdict. In a summary jury trial, the presiding officer 
shall inform the jurors that they should attempt to return a unanimous 
verdict. The jury shall be given a verdict form stipulated to by the parties or 
approved by the presiding officer. The form may include specific interrogato- 
ries, a general liability inquiry and/or an inquiry as to damages. If, after 
diligent efforts and a reasonable time, the jury is unable to reach a unanimous 
verdict, the presiding officer may recall the jurors and encourage them to reach 
a verdict quickly, and/or inform them that they may return separate verdicts, 
for which purpose the presiding officer may distribute separate forms. 

In a summary bench trial, at the close of the presentation of evidence and 
arguments of counsel and after allowing time for settlement discussions and 
consideration of the evidence by the presiding officer, the presiding officer shall 
render a decision. Upon a party’s request, the presiding officer may allow three 
business days for the filing of post-hearing briefs. If the presiding officer takes 
the matter under advisement or allows post-hearing briefs, the decision shall 
be rendered no later than ten days after the close of the hearing or filing of 
briefs whichever is longer. 

I. Jury questioning. In a summary jury trial the presiding officer may allow 
a brief conference with the jurors in open court after a verdict has been 
returned, in order to determine the basis of the jury’s verdict. However, if such 
a conference is used, it should be limited to general impressions. The presiding 
officer should not allow counsel to ask detailed questions of jurors to prevent 
altering the summary trial from a settlement technique to a form of pre-trial 
rehearsal. Jurors shall not be required to submit counsels’ questioning and 
shall be informed of the option to depart. 

J. Settlement discussions. Upon the retirement of the jury in summary jury 
trials or the presiding officer in summary bench trials, the parties and/or their 
counsel shall meet for settlement discussions. Following the verdict or deci- 
sion, the parties and/or their counsel shall meet to explore further settlement 
possibilities. The parties may request that the presiding officer remain ~ 
available to provide such input or guidance as the presiding officer deems 
appropriate. | 

K. Modification of procedure. Subject to approval of the presiding officer, the 
parties may agree to modify the procedures set forth in these Rules for 
summary trial. 
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Rule 13 STATEWIDE MEDIATED SETTLEMENT CONFERENCES Rule 13 


L. Report of presiding officer. The presiding officer shall file a written report 
no later than ten (10) days after the verdict. The report shall be signed by the 
presiding officer and filed with the Clerk of the Superior Court in the County 
where the action is pending, with a copy to the Senior Resident Court Judge. 
The presiding officer’s report shall inform the court of the absence of any party, 
attorney, or insurance company representative known to the presiding officer 
to have been absent from the summary jury or summary bench trial without 
permission. The report may be used to record the verdict. The report shall also 
inform the court in the event that an agreement upon all issues was reached 
by the parties and, if so, state the name of the person(s) designated to file the 
consent judgment or voluntary dismissal(s) with the court. Local rules shall 
not require the presiding officer to send a copy of any agreement reached by the 
parties. 
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Index to Rules Implementing Statewide Mediated 
Settlement Conferences in Superior Court Civil Actions 


A 


AGREEMENT OF PARTIES. 
Compensation to mediator, Rule 7.A. 
Finalizing settlement agreement, Rule 
4.C. 
Other settlement procedures, Rule 10.C.(9). 
Selection of mediator, Rule 2.A. 


APPOINTMENT OF MEDIATOR BY 
COURT, Rule 2.C. 
Compensation, Rule 7.B. 
Change of appointed mediator, Rule 7.C. 


ARBITRATION, Rule 12. 

Admissibility of exchanged documents 
without authentication, Rule 12.B.(2). 

Amount of award, Rule 12.D.(3). 

Arbitrator’s authority to govern 
hearings. 

Law of evidence as guide, Rule 12.C.(5). 
Arbitrator’s canon of ethics. 

Compliance required, Rule 12.A. 
Attorney’s fee included in award, Rule 

12.D.(3). 
Award, Rule 12.D. 

Trial de novo as of right, Rule 12.E.(1). 
Binding arbitration. 

Entry of judgment, Rule 12.G.(1). 

Written agreement, Rule 12.G.(1). 
Conclusion of hearing. 

Declaration by arbitrator, Rule 12.C.(9). 
Conduct of hearings, Rule 12.C.(6). 
Copies of award to parties, Rule 12.D.(5). 
Copies of exhibits admissible, Rule 

12.B.(3). 
Cost included in award, Rule 12.D.(4). 
Dismissal or consent judgment. 
Filing before entry of judgment, Rule 
12.F.(1). 
Exchange of information, Rule 12.B. 
Filing award, Rule 12.D.(1). 
Findings of fact and conclusions of law 
or opinions. 

In support of award, Rule 12.D.(2). 
Hearing, Rule 12.C. 

Interest included in award, Rule 12.D.(3). 


Judgment entered on award, Rule 12.F.(2). 


Binding decision, Rule 12.G.(2). 
Law of evidence as guide, Rule 12.C.(4). 
Modification procedure, Rule 12.H. 
Motions, Rule 12.C.(3). 


Neutrals in other authorized procedures. 


General rules applicable. 
See NEUTRALS. 
Other settlement procedures authorized, 
Rule 10.A.(2). 
General rules applicable to procedures, 
Rule 10.C. 


ARBITRATION —Cont’d 
Parties required to be present at 
hearings, Rule 12.C.(8). 
Pre-hearing exchange of information, 
Rule 12.B.(1). 
Record of hearing not made, Rule 12.C.(7). 
Representation at hearings, Rule 12.C.(8). 
Scope of award, Rule 12.D.(3). 
Subpoenas, Rule 12.C.(2). 
Trial de novo. 
Dissatisfaction with award. 
Reference to arbitration not made in 
presence of jury, Rule 12.E.(2). 
Right to trial, Rule 12.E.(1). 
Witnesses. 
Compelling to testify and produce evidence, 
Rule 12.C.(1). 


ATTENDANCE. 
Other settlement procedures, Rule 
10.C.(9). 
Failure to attend, Rule 10.C.(13). 


AUTHORIZING PROCEDURES OTHER 
THAN MEDIATED SETTLEMENT 
CONFERENCE. 

Local rule. 


Initiating conference by local rule, Rule 
DT 


C 


COMPUTATION OF TIME, Rule 16. 


CONSENT JUDGMENT. 
Arbitration. 
Filing before entry of judgment, Rule 
IZ.) 
Filing upon finalizing agreement, Rule 
4.C.(2). 


CONTEMPT. 
Mediator’s fee. 

Failure to pay, Rule 7.G. 
Mediator’s report. 

Failure to file, Rule 6.B.(4). 


COURT APPOINTMENT OF MEDIATOR, 
Rule 2.C. 
Compensation, Rule 7.B. 
Change of appointed mediator, Rule 7.C. 


D 


DEADLINE FOR COMPLETION OF 
CONFERENCE, Rule 3.B. 
Extension, request, Rule 3.C. 


STATEWIDE MEDIATED SETTLEMENT CONFERENCES 


DEADLINE FOR COMPLETION OF 
CONFERENCE —Cont’d 

Local rule initiating conference, Rule 
i BIN GS) 


DEFINITIONS. 

AOC forms, Rule 15.B. 

Senior resident superior court judge, 
Rule 15.A. . 


DELAY OF OTHER PROCEEDINGS. 
Other settlement procedures. 
Not cause for delay, Rule 10.C.(5). 


DISMISSAL. 
Arbitration. 
Filing before entry of judgment, Rule 
12.F.(1). 
Voluntary dismissal. 
Filing upon finalizing agreement, Rule 
4.C.(2). 
DISQUALIFICATION OF MEDIATOR, 
Rule 2.E. 


10) 


ELECTRONIC RECORDING. 
Final agreement, Rule 4.C.(1). 


EVALUATORS. 


Neutrals in other authorized procedures. 


General rules applicable. 
See NEUTRALS. 


EXTENSION OF TIME LIMITS, Rule 16. 
F 


FINALIZING AGREEMENT, Rule 4.C. 
Other settlement procedures, Rule 
1OFCHO): 


IMPASSE. 
Mediator declaring, Rule 6.B.(3). 


INDIGENT CASES. 
Payment of mediator fee, Rule 7.D. 


INSURANCE REPRESENTATIVES. 
Attendance at conference, Rule 4.A.(1). 


J 


JUDGMENTS. 
Arbitration. 
Entry of judgment on award, Rule 12.F\(2). 
Binding decision, Rule 12.G.(2). 


JURY TRIAL. 
Arbitration. 
Trial de novo where party dissatisfied with 
award. 
Arbitration not mentioned in presence of 
jury, Rule 12.E.(2). 
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JURY TRIAL —Cont’d 
Summary trials. 
Charge to jury, Rule 13.G. 
Conference with jurors after verdict, Rule 
13.1. 
Deliberation and verdict, Rule 13.H. 
Jury selection, Rule 13.E. 


L 
LIENHOLDERS. 
Notifying of conference, Rule 4.B. 
LOCAL RULE. 


Authority to publish, Rule 14. 
Initiating mediated settlement 
conference, Rule 1.D. 


M 


MEDIATED SETTLEMENT 
CONFERENCE. 
Attendance. 
Parties in related pending case, Rule 4.E. 
Scheduling conflict, Rule 4.A.(3). 
Deadline for completion. 
Local rule initiating conference, Rule 
1.D.(5). 
Finalizing agreement, Rule 4.C. 
Lienholders. 
Notifying, Rule 4.B. 
Related pending cases. 
Attendance of parties in, Rule 4.E. 


MEDIATOR INFORMATION 
DIRECTORY, Rule 2.D. 


MEDIATORS. 
Agreement of parties. 

Selection of certified mediator, Rule 2.A. 
Appointment by court, Rule 2.C. 

Compensation, Rule 7.B. 

Change of appointed mediator, Rule 7.C. 
Certified mediator. 

Selection by agreement of parties, Rule 2.A. 
Change of appointed mediator. 

Compensation, Rule 7.C. 

Compensation. 

Change of appointed mediator, Rule 7.C. 

Failure to pay mediator’s fee, Rule 7.G. 

Indigent cases, Rule 7.D. 

Payment by parties, Rules 4.D, 7.F. 
Contempt. 

Failing to report, Rule 6.B.(4). 

Failure to pay mediator’s fee, Rule 7.G. 
Disqualification, Rule 2.D. 

Impasse. 

Declaring, Rule 6.B.(3). 
Indigent cases. 

Payment of mediator fee, Rule 7.D. 
Mediator information directory, Rule 2.D. 
Non-certified mediator. 

Selection by nomination and court approval, 

Rule 2.B. 


INDEX 


MEDIATORS —Cont’d 
Scheduling conference, Rule 6.A.(3). 
Selection. 
Generally, Rule 2. 
Local rule. 
Initiating conference by, Rule 1.D.(6). 


MEDIATOR TRAINING PROGRAMS. 
Certification, Rule 9. 


MOTIONS. 

Appointment of mediator by court, Rule 
ZC. 

Arbitration, Rule 12.C.(3). 

Indigence, findings of, Rule 7.D. 


N 


NEUTRAL EVALUATION. 
General rules applicable to other 
procedures authorized, Rule 10.C. 


NEUTRALS. 

Authority, Rule 10.C.(2). 

Compelling to testify or produce 
evidence concerning settlement 
proceeding. 

Prohibition, Rule 10.C.(6). 

Compensation, Rule 10.C.(12). 

Payment, Rule 10.C.(9). 

Control of proceedings, Rule 10.C.(2). 

Disclosure of possible bias, prejudice or 
partiality, Rule 10.C.(2). 

Disqualification), Rule 10.C. 

Duties, Rule 10.C.(2). 

Exparte communications with neutral, 
Rule 10.C.(8). 

Reporting results of proceedings, Rule 
10.C.(2). 

Selection, Rule 10.C.(10). 


NOMINATION OF NON-CERTIFIED 
MEDIATOR. 
Filing, requirements, Rule 2.B. 


NOTICE OF SELECTION OF MEDIATOR 
BY AGREEMENT. 
Filing, requirements, Rule 2.A. 


O 


ORDERING SETTLEMENT 
PROCEDURES. 
Local rule. 
Initiating settlement conference, Rule 
1.D.(1). 


OTHER SETTLEMENT PROCEDURES. 
Arbitration. 
Rules for, Rule 12. 
Attendance, Rule 10.C.(9). 
Failure to attend, Rule 10.C.(13). 
Delay of other proceedings. 
Prohibited, Rule 10.C.(5). 
Duties of parties, Rule 10.C.(9). 


OTHER SETTLEMENT PROCEDURES 
—Cont’d 
Exparte communications with neutral, 
Rule 10.C.(8). 
Finalizing agreement, Rule 10.C.(9). 
Inadmissibility of settlement 
proceedings, Rule 10.C.(6). 
Record not made, Rule 10.C.(7). 
Summary trials. 
Rule, Rule 13. 
Time for conducting. 
Extension, Rule 10.C.(3). 
Where conducted, Rule 10.C.(4). 


P 


PRESIDING OFFICERS. 
Neutrals in other authorized procedures. 
General rules applicable. 
See NEUTRALS. 


PRE-TRIAL CONFERENCE. 
Summary trials, Rule 13.A. 


R 


RECORDING FINAL AGREEMENT, Rule 
4.C.(1). 


RELATED PENDING CASES. 
Attendance of parties at settlement 
conference, Rule 4.E. 


REPORTS. 
Summary trials. 
Presiding officer’s report, Rule 13.L. 


S 


SCHEDULING CONFERENCE. 
Local rule. 
Initiating settlement conference, Rule 
OMG} 
Mediators, Rule 6.A.(3). 


SCHEDULING CONFLICT. 
Attendance at conference, Rule 4.A.(3). 


SCHEDULING ORDER. 
Local rule. 
Initiating settlement conference by, Rule 
1: D2): 


SELECTION OF MEDIATOR, Rule 2. 


SUBPOENAS. 
Arbitration, Rule 12.C.(2). 


SUMMARY TRIALS. 
Binding trial. 
Stipulation to, Rule 13.C. 

Charge to jury, Rule 13.G. 

Conference with jury following verdict, 
Rule 13.1. 

Deliberation of jury and verdict, Rule 
13:H. 


STATEWIDE MEDIATED SETTLEMENT CONFERENCES 


SUMMARY TRIALS —Cont’d 
Jury selection, Rule 13.E. 
Modification of procedure, Rule 13.K. 
Motions in limine and other evidentiary 
matters. 
Hearing on, Rule 13.D. 
Other settlement procedures authorized, 
Rule 10.A.(3). 
General rules applicable to procedures, 
Rule 10.C. 
Parties unable to agree. 
Presiding officer to issue orders, Rule 13.B. 
Presentation of evidence and arguments, 
Rule 13.F. 
Pre-summary trial conference, Rule 13.A. 
Report of presiding officer, Rule 13.L. 
Rules for, Rule 13. 
Settlement discussion, Rule 13.J. 


T 
TIME. 
Completion of settlement conference, 
Rule 3.B. 


Extension, request, Rule 3.C. 
Local rule initiating conference, Rule 
1.D.(8). 
Computation of time, Rule 16. 
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TIME —Cont’d 
Finalizing agreement. 
Filing consent judgment or voluntary 
dismissals, Rule 4.C. 
Motion for court-appointment of 
mediator. 
Filing, Rule 2.C. 
Nomination of non-certified mediator. 
Filing, Rule 2.B. 
Other settlement procedures. 
Extension, Rule 10.C.(3). 
Selection of mediator by agreement, Rule 
2 
Waiver or extension of time limits, Rule 
16. 


TRIAL DE NOVO. 
Arbitration. 
Dissatisfaction with award, Rule 12.E. 


Ww 


WAIVER OF TIME LIMITS, Rule 16. 


WITNESSES. 
Arbitration. 


Compelling to testify and produce evidence, 
Rule 12.C.(1). 


Rule 4 SETTLEMENT PROCEDURES — EQUITABLE DISTRIBUTION CASES Rule 4 


RULES IMPLEMENTING SETTLEMENT PRO- 
CEDURES IN EQUITABLE DISTRIBUTION 
AND OTHER FAMILY | 
FINANCIAL CASES 


Adopted Pursuant to G.S. 7A-38.4A 
Effective October 16, 2001, 
with amendments received effective March 4, 2004. 


Rule Rule 
4. Duties of parties, attorneys and other par- 10. Other settlement procedures. 
ticipants in mediated settlement con- 11. Rules for neutral evaluation. 


ferences. 12. Judicial settlement conference. 
6. Authority and duties of mediators. 


7. Compensation of the mediator and sanc- Index follows Rules. 
tions. 


Rule 4. Duties of parties, attorneys and other participants in medi- 
ated settlement conferences. 


A. Attendance. 

(1) The following persons shall attend a mediated settlement conference: 

(a) Parties. 

(b) Attorneys. At least one counsel of record for each party whose counsel has 
appeared in the action. 

(2) Any person required to attend a mediated settlement conference shall 
physically attend until such time as an agreement has been reached or the 
mediator, after conferring with the parties and their counsel, if any, declares an 
impasse. No mediator shall prolong a conference unduly. 

Any such person may have the attendance requirement excused or modified, 
including allowing a person to participate by phone, by agreement of both 
parties and the mediator or by order of the Court. Ordinarily, attorneys for the 
parties may be excused from attending only after they have appeared at the 
first session. 

(3) Scheduling. Participants required to attend shall promptly notify the 
mediator after selection or appointment of any significant problems they may 
have with dates for conference sessions before the completion deadline, and 
shall keep the mediator informed as to such problems as may arise before an 
anticipated conference session is scheduled by the mediator. After a conference 
session has been scheduled by the mediator, and a scheduling conflict with 
another court proceeding thereafter arises, participants shall promptly at- 
tempt to resolve it pursuant to Rule 3.1 of the General Rules of Practice for the 
Superior and District Courts, or, if applicable, the Guidelines for Resolving 
Scheduling Conflicts adopted by the State-Federal Judicial Council of North 
Carolina June 20, 1985. 

B. Finalizing Agreement. 

(1) The essential terms of the parties’ agreement shall be reduced to writing 
as a summary memorandum at the conclusion of the conference unless the 
parties have reduced their agreement to writing, have signed it and in all other 
respects have complied with the requirements of Chapter 50 of the General 
Statutes. The parties and their counsel shall use the summary memorandum 
as a guide to drafting such agreements and orders as may be required to give 
legal effect to the its terms. In the event the parties fail to agree on the wording 
or terms of a final agreement or court order, the mediator may schedule 
another session if the mediator determines that it would assist the parties. 
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Rule 6 SETTLEMENT PROCEDURES — EQUITABLE DISTRIBUTION CASES Rule 6 


(2) If the agreement is upon all issues at the conference, the person(s) 
responsible for filing closing documents with the court shall also sign the 
mediator’s report to the court. The parties shall give a copy of their signed 
memorandum of agreement, agreement, consent judgment or voluntary dis- 
missals to the mediator and all parties at the conference and shall file their 
consent judgment or voluntary dismissal with the court within thirty (30) days 
or before expiration of the mediation deadline, whichever is longer. 

(3) If an agreement is reached upon all issues prior to the conference or 
finalized while the conference is in recess, the parties shall reduce its terms to 
writing, sign it along with their counsel and file the consent judgment or 
voluntary dismissal(s) with the court within thirty (30) days or before the 
expiration of the mediation deadline, whichever is longer. 

(4) When a case is settled upon all issues, all attorneys of record must notify 
the Court within four business days of the settlement and advise who will file 
the consent judgment or voluntary dismissal(s), and when. 

C. Payment of mediator’s fee. The parties shall pay the mediator’s fee as 
provided by Rule 7. (Adopted effective October 16, 2001; amended March 4, 
2004.) 


DRC COMMENTS TO RULE 4 


DRC Comment to Rule 4. — N.C.GS. 
§ 7A-38.4AG) provides that no settlement shall 
be enforceable unless it has been reduced to 
writing and signed by the parties. When a 
settlement is reached during a mediated settle- 
ment conference, the mediator shall be sure its 
terms are reduced to writing and signed by the 
parties and their attorneys before ending the 
conference. 


assure that the mediator and the parties move 
the case toward disposition while honoring the 
private nature of the mediation process and the 
mediator’s duty of confidentiality. If the parties 
wish to keep confidential the terms of their 
settlement, they may timely file with the court 
closing documents which do not contain confi- 
dential terms, i.e., voluntary dismissal(s) or a 
consent judgment resolving all claims. Media- 


Cases in which agreement on all issues has 
been reached should be disposed of as expedi- 
tiously as possible. This rule is intended to 


tors will not be required by local rules to submit 
agreements to the court. 


Rule 6. Authority and duties of mediators. 


A. Authority of mediator. 

(1) Control of conference. The mediator shall at all times be in control of the 
conference and the procedures to be followed. However, the mediator’s conduct 
shall be governed by standards of conduct promulgated by the Supreme Court, 
which shall contain a provision prohibiting mediators from prolonging a 
conference unduly. | 

(2) Private consultation. The mediator may communicate privately with any 
participant during the conference. However, there shall be no ex parte 
communication before or outside the conference between the mediator and any 
counsel or party on any matter touching the proceeding, except with regard to 
scheduling matters. Nothing in this rule prevents the mediator from engaging 
in ex parte communications, with the consent of the parties, for the purpose of 
assisting settlement negotiations. 

B. Duties of mediator. 

(1) The mediator shall define and describe the following at the beginning of 
the conference: 

(a) The process of mediation; 

(b) The differences between mediation and other forms of conflict resolution; 

(c) The costs of the mediated settlement conference; 

(d) That the mediated settlement conference is not a trial, the mediator is 
not a judge, and the parties retain their right to trial if they do not reach 
settlement; 
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(e) The circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 

(f) Whether and under what conditions communications with the mediator 
will be held in confidence during the conference; 

(g) The inadmissibility of conduct and statements as provided by G:S. 
7A-38.4A(j); 

(h) The duties and responsibilities of the mediator and the participants; and 

(i) The fact that any agreement reached will be reached by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstance bearing on possible bias, prejudice or partial- 
ity. 

(3) Declaring impasse. It is the duty of the mediator to determine in a timely 
manner that an impasse exists and that the conference should end. To that 
end, the mediator shall inquire of and consider the desires of the parties to 
cease or continue the conference. 

(4) Reporting results of conference. 

(a) The mediator shall report to the court, on an A.O.C. form within 10 days 
of the conference whether or not an agreement was reached by the parties. 

The mediator’s report shall inform the court of the absence of any party or 
attorney known by the mediator to be absent from the mediated settlement 
conference without permission. If partial agreements are reached at the 
conference, the report shall state what issues remain for trial. The Dispute 
Resolution Commission or the Administrative Office of the Courts may require 
the mediator to provide statistical data for evaluation of the mediated 
settlement conference program. Local rules shall not require the mediator to 
send a copy of the parties’ agreement to the court. 

(b) If an agreement upon all issues was reached, the mediator’s report shall 
state whether the action will be concluded by consent judgment or voluntary 
dismissal(s), when it shall be filed with the court, and the name, address and 
telephone number of the person(s) designated by the parties to file such 
consent judgment or dismissal(s) with the court as required by Rule 4.B.2. If an 
agreement upon all issues is reached at the conference, the mediator shall have 
the person(s) designated sign the mediator’s report acknowledging acceptance 
of the duty to timely file the closing documents with the court. 

Mediators who fail to report as required pursuant to this rule shall be 
subject to the contempt power of the court and sanctions. 

(5) Scheduling and holding the conference. The mediator shall schedule the 
conference and conduct it prior to the conference completion deadline set out in 
the Court’s order. The mediator shall make an effort to schedule the conference 
at a time that is convenient with all participants. In the absence of agreement, 
the mediator shall select a date and time for the conference. Deadlines for 
completion of the conference shall be strictly observed by the mediator unless 
changed by written order of the Court. 

(6) Informational brochure. Before the conference, the mediator shall dis- 
tribute to the parties or their attorneys a brochure prepared by the Dispute 
Resolution Commission explaining the mediated settlement conference pro- 
cess and the operations of the Commission. 

(7) Evaulation forms. At the mediated settlement conference, the mediator 
shall distribute a mediator evaluation form approved by the Dispute Resolu- 
tion Commission. The mediator shall distribute one copy per party with 
additional copies distributed upon request. The evaluation is intended for 
purpose of self-improvement and the mediator shall review returned evalua- 
tion forms. (Adopted effective October 16, 2001; amended November 21, 2002; 
amended March 4, 2004.) 
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Rule 7. Compensation of the mediator and sanctions. 


A. By agreement. When the mediator is selected by agreement of the parties, 
compensation shall be as agreed upon between the parties and the mediator. 

B. By Court order. When the mediator is appointed by the Court, the parties 
shall compensate the mediator for mediation services at the rate of $125 per 
hour. The parties shall also pay to the mediator a one-time, per case 
administrative fee of $125, which accrues upon appointment and shall be paid 
if the case settles prior to the mediated settlement conference or if the court 
approves the substitution of a mediator selected by the parties for a court 
appointed mediator. 

C. Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the Court, the mediator’s fee shall be paid in equal shares 
by the parties. Payment shall be due and payable upon completion of the 
conference. 

D. Inability to pay. No party found by the Court to be unable to pay a full 
share of a mediator’s fee shall be required to pay a full share. Any party 
required to pay a share of a mediator fee pursuant to Rule 7.B. and C. may 
move the Court to pay according to the Court’s determination of that party’s 
ability to pay. 

In ruling on such motions, the Judge may consider the income and assets of 
the movant and the outcome of the action. The Court shall enter an order 
granting or denying the party’s motion. In so ordering, the Court may require 
that one or more shares be paid out of the marital estate. 

Any mediator conducting a settlement conference pursuant to these rules 
shall accept as payment in full of a party’s share of the mediator’s fee that 
portion paid by or on behalf of the party pursuant to an order of the Court 
issued pursuant to this rule. 

E. Postponements and fees. 

(1) As used herein, the term “postponement” shall mean reschedule or not 
proceed with a settlement conference once a date for a session of the settlement 
conference has been scheduled by the mediator. After a settlement conference 
has been scheduled for a specific date, a party may not unilaterally postpone 
the conference. 

(2) A conference session may be postponed by the mediator for good cause 
beyond the control of the moving participant(s) only after notice by the movant 
to all parties of the reasons for the postponement and a finding of good cause 
by the mediator. 

(3) Without a finding of good cause, a mediator may also postpone a 
scheduled conference session with the consent of all parties. A fee of $125 shall 
be paid to the mediator if the postponement is allowed, or if the request is 
within five (5) business days of the scheduled date the fee shall be $250. The 
postponement fee shall be paid by the party requesting the postponement 
unless otherwise agreed to between the parties. Postponement fees are in 
addition to the one time, per case administrative fee provided for in Rule 7.B. 

(4) If all parties select or nominate the mediator and they contract with the 
mediator as to compensation, the parties and the mediator may specify in their 
contract alternatives to the postponement fees otherwise required herein. 

F. Sanctions for failure to pay mediator’s fee. Willful failure of a party to 
make timely payment of that party’s share of the mediator’s fee (whether the 
one time, per case administrative fee, the hourly fee for mediation services, or 
any postponement fee) or willful failure of a party contending indigent status 
or the inability to pay his or her full share of the fee to promptly move the 
Court for a determination of indigency or the inability to pay a full share, shall 
constitute contempt of court and may result, following notice, in a hearing and 
the imposition of any and all lawful sanctions by the court. (Adopted effective 
October 16, 2001; amended November 21, 2002; amended March 4, 2004.) 
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DRC COMMENTS TO RULE 7 


DRC Comment to Rule 7.B. — Court- 
appointed mediators may not be compensated 
for travel time, mileage, or any other out-of- 
pocket expenses associated with a court-or- 
dered mediation. 

DRC Comment to Rule 7.C. — Ifa party is 
found by the Court to have failed to attend a 
family financial settlement conference without 
good cause, then the Court may require that 
party to pay the mediator’s fee and related 
expenses. 

DRC Comment to Rule 7.E. — 

Non-essential requests for postponements 
work a hardship on parties and mediators and 
serve only to inject delay into a process and 
program designed to expedite litigation. As 
such, it is expected that mediators will assess a 
postponement fee in all instances where a re- 
quest does not appear to be absolutely war- 


not to agree to postponements in instances 
where, in their judgment, the mediation could 
be held as scheduled. 

DRC Comment to Rules 7.F. — If the 
Family Financial Settlement Program is to be 
successful, it is essential that mediators, both 
party-selected and court-appointed, be compen- 
sated for their services. FFS Rule 7.F. is in- 
tended to give the court express authority to 
enforce payment of fees owed both court-ap- 
pointed and party-selected mediators. In in- 
stances where the mediator is party-selected, 
the court may enforce fees which exceed the 
caps set forth in 7.B. (hourly fee and adminis- 
trative fee) and 7.E. (postponement/cancella- 
tion fee) or which provide for payment of ser- 
vices or expenses not provided for in Rule 7 but 
agreed to among the parties, for example, pay- 
ment for travel time or mileage. 


ranted. Moreover, mediators are encouraged 


Rule 10. Other settlement procedures. 


_A. Order authorizing other settlement procedures. Upon receipt of a motion 
by the parties seeking authorization to utilize a settlement procedure in lieu of 
a mediated settlement conference, the Court may order the use of those 
procedures listed in Rule 10.B. unless the Court finds: that the parties did not 
agree upon the procedure to be utilized, the neutral to conduct it, or the 
neutral’s compensation; or that the procedure selected is not appropriate for 
the case or the parties. Judicial settlement conferences may be ordered only if 
permitted by local rule. 

B. Other settlement procedures authorized by these rules. In addition to 
mediated settlement conferences, the following settlement procedures are 
authorized by these Rules: 

(1) Neutral Evaluation (Rule 11), in which a neutral offers an advisory 
evaluation of the case following summary presentations by each party. 

(2) Judicial Settlement Conference (Rule 12), in which a District Court 
Judge assists the parties in reaching their own settlement, if allowed by local 
rules. 

(3) Other Settlement Procedures described and authorized by local rule 
pursuant to Rule 13. 

The parties may agree to use arbitration under the Family Law Arbitration 
Act (G.S. 50-41 et seq) which shall constitute good cause for the court to 
dispense with settlement procedures authorized by these rules (Rule 1.C.6). 

C. General rules applicable to other settlement procedures. 

(1) When proceeding is conducted. The neutral shall schedule the conference 
and conduct it no later than 150 days from the issuance of the Court’s order or 
no later than the deadline for completion set out in the Court’s order, unless 
extended by the Court. The neutral shall make an effort to schedule the 
conference at a time that is convenient with all participants. In the absence of 
agreement, the neutral shall select a date and time for the conference. 
Deadlines for completion of the conference shall be strictly observed by the 
neutral unless changed by written order of the Court. 

(2) Extensions of time. A party or a neutral may request the Court to extend 
the deadlines for completion of the settlement procedure. A request for an 
extension shall state the reasons the extension is sought and shall be served by 
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the moving party upon the other parties and the neutral. The Court may grant 
the extension and enter an order setting a new deadline for completion of the 
settlement procedure. Said order shall be delivered to all parties and the 
neutral by the person who sought the extension. 

(3) Where procedure is conducted. Settlement proceedings shall be held in 
any location agreeable to the parties. If the parties cannot agree to a location, 
the neutral shall be responsible for reserving a neutral place and making 
arrangements for the conference and for giving timely notice of the time and 
location of the conference to all attorneys and pro se parties. 

(4) No delay of other proceedings. Settlement proceedings shall not be cause 
for delay of other proceedings in the case, including but not limited to the 
conduct or completion of discovery, the filing or hearing of motions, or the trial 
of the case, except by order of the Court. 

(5) Inadmissibility of settlement proceedings. Evidence of statements made 
and conduct occurring in a settlement proceeding conducted under this section 
shall not be subject to discovery and shall be inadmissible in any proceeding in 
the ‘action or other actions on the same claim, except in proceedings for 
sanctions or proceedings to enforce a settlement of the action. No settlement 
agreement reached at a settlement proceeding conducted pursuant to these 
Rules shall be enforceable unless it has been reduced to writing and signed by 
the parties and in all other respects complies with the requirements of Chapter 
50 of the General Statutes. However, no evidence otherwise discoverable shall 
be inadmissible merely because it is presented or discussed in a settlement 
proceeding. 

No mediator, or other neutral conducting a settlement proceeding under this 
section, shall be compelled to testify or produce evidence concerning state- 
ments made and conduct occurring in a mediated settlement conference or 
other settlement procedure in any civil proceeding for any purpose, including 
proceedings to enforce a settlement of the action, except to attest to the signing 
of any of these agreements, and except proceedings for sanctions under this 
section, disciplinary hearings before the State Bar or any agency established to 
enforce standards of conduct for mediators, and proceedings to enforce laws 
concerning juvenile or elder abuse. 

(6) No record made. There shall be no stenographic or other record made of 
any proceedings under these Rules. 

(7) Ex parte communication prohibited. Unless all parties agree otherwise, 
there shall be no ex parte communication prior to the conclusion of the 
proceeding between the neutral and any counsel or party on any matter related 
to the proceeding except with regard to administrative matters. 

(8) Duties of the parties. 

(a) Attendance. All parties and attorneys shall attend other settlement 
procedures authorized by Rule 10 and ordered by the Court. 

(b) Finalizing agreement. 

(i) If agreement is reached on all issues at the neutral evaluation, judicial 
settlement conference, or other settlement procedure, the essential terms of 
the agreement shall be reduced to writing as a summary memorandum unless 
the parties have reduced their agreement to writing, signed it and in all other 
respects have complied with the requirements of Chapter 50 of the General 
Statutes. The parties and their counsel shall use the summary memorandum 
as a guide to drafting such agreements and orders as may be required to give 
legal effect to its terms. Within thirty (380) days of the proceeding, all final 
agreements and other dispositive documents shall be executed by the parties 
and notarized, and judgments or voluntary dismissals shall be filed with the 
Court by such persons as the parties or the Court shall designate. 

(ii) If an agreement is reached upon all issues prior to the neutral evalua- 
tion, judicial settlement conference, or other settlement procedure or finalized 
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while the proceeding is in recess, the parties shall reduce its terms to writing 
and sign it along with their counsel, shall comply in all respects with the 
requirements of Chapter 50 of the General Statutes, and shall file a consent 
judgment or voluntary dismissals(s) disposing of all issues with the Court 
within thirty (30) days, or before the expiration of the deadline for completion 
of the proceeding, whichever is longer. 

Gi) When a case is settled upon all issues, all attorneys of record must 
notify the Court within four business days of the settlement and advise who 
will sign the consent judgment or voluntary dismissal(s), and when. 

(c) Payment of neutral’s fee. The parties shall pay the neutral’s fee as 
provided by Rule 10.C.(12), except that no payment shall be required or paid 
for a judicial settlement conference. 

(9) Sanctions for failure to attend other settlement procedures. If any person 
required to attend a settlement proceeding fails to attend without good cause, 
the Court may impose upon that person any appropriate monetary sanction 
including, but not limited to, the payment of fines, attorneys fees, neutral fees, 
expenses and loss of earnings incurred by persons attending the conference. 

A party to the action, or the Court on its own motion, seeking sanctions 
against a party or attorney, shall do so in a written motion stating the grounds 
for the motion and the relief sought. Said motion shall be served upon all 
parties and on any person against whom sanctions are being sought. If the 
Court imposes sanctions, it shall do so, after notice and a hearing, in a written 
order, making findings of fact supported by substantial evidence and conclu- 
sions of law. 

(10) Selection of neutrals in other settlement procedures. 

Selection by agreement. The parties may select any person whom they 
believe can assist them with the settlement of their case to serve as a neutral 
in any settlement procedure authorized by these rules, except for judicial 
settlement conferences. 

Notice of such selection shall be given to the Court and to the neutral 
through the filing of a motion to authorize the use of other settlement 
procedures at the scheduling conference or the court appearance when 
settlement procedures are considered by the Court. The notice shall be on an 
AOC form as set out in Rule 2 herein. Such notice shall state the name, address 
and telephone number of the neutral selected; state the rate of compensation 
of the neutral; and state that the neutral and opposing counsel have agreed 
upon the selection and compensation. 

If the parties are unable to select a neutral by agreement, then the Court 
shall deny the motion for authorization to use another settlement procedure 
and the court shall order the parties to attend a mediated settlement 
conference. | 

(11) Disqualification of neutrals. Any party may move a Court of the district 
in which an action is pending for an order disqualifying the neutral; and, for 
good cause, such order shall be entered. Cause shall exist, but is not hmited to 
circumstances where, if the selected neutral has violated any standard of 
conduct of the State Bar or any standard of conduct for neutrals that may be 
adopted by the Supreme Court. 

(12) Compensation of neutrals. A neutral’s compensation shall be paid in an 
amount agreed to among the parties and the neutral. Time spent reviewing 
materials in preparation for the neutral evaluation, conducting the proceeding, 
and making and reporting the award shall be compensable time. The parties 
shall not compensate a settlement judge. 

(13) Authority and duties of neutrals. 

(a) Authority of neutrals. 

(i) Control of proceeding. The neutral shall at all times be in control of the 
proceeding and the procedures to be followed. 
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Gi) Scheduling the proceeding. The neutral shall make a good faith effort to 
schedule the proceeding at a time that is convenient with the participants, 
attorneys and neutral. In the absence of agreement, the neutral shall select the 
date and time for the proceeding. Deadlines for completion of the conference 
shall be strictly observed by the neutral unless changed by written order of the 
Court. 

(b) Duties of neutrals. 

G) The neutral shall define and describe the following at the beginning of 
the proceeding: 

(a) The process of the proceeding; 

(b) The differences between the proceeding and other forms of conflict 
resolution; 

(c) The costs of the proceeding; 

(d) The inadmissibility of conduct and statements as provided by G.S. 
7A-38.1(1) and Rule 10.C.(6) herein; and 

(e) The duties and responsibilities of the neutral and the participants; 

(1) Disclosure. The neutral has a duty to be impartial and to advise all 
participants of any circumstance bearing on possible bias, prejudice or partial- 
ity. 

Gu) Reporting results of the proceeding. The neutral evaluator, settlement 
judge, or other neutral shall report the result of the proceeding to the Court in 
writing within ten (10) days in accordance with the provisions of Rules 11 and 
12 herein on an AOC form. The Administrative Office of the Courts, in 
consultation with the Dispute Resolution Commission, may require the neu- 
tral to provide statistical data for evaluation of other settlement procedures. 

Gv) Scheduling and holding the proceeding. It is the duty of the neutral to 
schedule the proceeding and conduct it prior to the completion deadline set out 
in the Court’s order. Deadlines for completion of the proceeding shall be strictly 
observed by the neutral unless said time limit is changed by a written order of 
the Court. (Adopted effective October 16, 2001; amended March 4, 2004.) 


Rule 11. Rules for neutral evaluation. 


A. Nature of neutral evaluation. Neutral evaluation is an informal, abbre- 
viated presentation of facts and issues by the parties to an evaluator at an 
early stage of the case. The neutral evaluator is responsible for evaluating the 
strengths and weaknesses of the case, providing a candid assessment of the 
merits of the case, settlement value, and a dollar value or range of potential 
awards if the case proceeds to trial. The evaluator is also responsible for 
identifying areas of agreement and disagreement and suggesting necessary 
and appropriate discovery. 

- B. When conference is to be held. As a guiding principle, the neutral 
evaluation conference should be held at an early stage of the case, after the 
time for the filing of answers has expired but in advance of the expiration of the 
discovery period. 

C. Pre-conference submissions. No later than twenty (20) days prior to the 
date established for the neutral evaluation conference to begin, each party 
shall furnish the evaluator with written information about the case, and shall 
at the same time certify to the evaluator that they served a copy of such 
summary on all other parties to the case. The information provided to the 
evaluator and the other parties hereunder shall be a summary of the 
significant facts and issues in the party’s case, and shall have attached to it 
copies of any documents supporting the parties’ summary. Information pro- 
vided to the evaluator and to the other parties pursuant to this paragraph shall 
not be filed with the Court. 

(d) Replies to pre-conference submissions. No later than ten (10) days prior 
to the date established for the neutral evaluation conference to begin, any 


34 


Rule 12 SETTLEMENT PROCEDURES — EQUITABLE DISTRIBUTION CASES Rule 12 


party may, but is not required to, send additional written information to the 
evaluator responding to the submission of an opposing party. The response 
furnished to the evaluator shall be served on all other parties and the party 
sending such response shall certify such service to the evaluator, but such 
response shall not be filed with the Court. 

EK. Conference procedure. Prior to a neutral evaluation conference, the 
evaluator, if he or she deems it necessary, may request additional written 
information from any party. At the conference, the evaluator may address 
questions to the parties and give them an opportunity to complete their 
summaries with a brief oral statement. | 

F. Modification of procedure. Subject to approval of the evaluator, the 
parties may agree to modify the procedures required by these rules for neutral 
evaluation. 

G. Evaluator’s duties. 

(1) Evaluator’s opening statement. At the beginning of the conference the 
evaluator shall define and describe the following points to the parties in 
addition to those matters set out in Rule 10.C.(2)(b): 

(a) The facts that the neutral evaluation conference is not a trial, the 
evaluator is not a judge, the evaluator’s opinions are not binding on any party, 
and the parties retain their right to trial if they do not reach a settlement. 

(b) The fact that any settlement reached will be only by mutual consent of 
the parties. 

(2) Oral.report to parties by evaluator. In addition to the written report to the 
Court required under these rules, at the conclusion of the neutral evaluation 
conference the evaluator shall issue an oral report to the parties advising them 
of his or her opinions of the case. Such opinion shall include a candid 
assessment of the merits of the case, estimated settlement value, and the 
strengths and weaknesses of each party’s claims if the case proceeds to trial. 
The oral report shall also contain a suggested settlement or disposition of the 
case and the reasons therefor. The evaluator shall not reduce his or her oral 
report to writing and shall not inform the Court thereof. 

(3) Report of evaluator to court. Within ten (10) days after the completion of 
the neutral evaluation conference, the evaluator shall file a written report with 
the Court using an AOC form, stating when and where the conference was 
held, the names of those persons who attended the conference, and the names 
of any party or attorney known to the evaluator to have been absent from the 
neutral evaluation without permission. The report shall also inform the court 
whether or not any agreement was reached by the parties. If partial agree- 
ment(s) are reached at the evaluation conference, the report shall state what 
issues remain for trial. In the event of a full or partial agreement, the report 
shall state the name of the person(s) designated to file the consent report 
judgments or voluntary dismissals with the court. Local rules shall not require 
the evaluator to send a copy of any agreement reached by the parties to the 
court. 

H. Evaluator’s authority to assist negotiations. If all parties at the neutral 
evaluation conference request and agree, the evaluator may assist the parties 
in settlement discussions. If the parties do not reach a settlement during such 
discussions, however, the evaluator shall complete the neutral evaluation 
conference and make his or her written report to the Court as if such 
settlement discussions had not occurred. If the parties reach agreement at the 
conference, they shall reduce their agreement to writing as required by Rule 
10.C.(8)(b). (Adopted effective October 16, 2001; amended March 4, 2004.) 


Rule 12. Judicial settlement conference. 


A. Settlement judge. A judicial settlement conference shall be conducted by 
a District Court Judge who shall be selected by the Chief District Court Judge. 
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Unless specifically approved by the Chief District Court Judge, the District 
Court Judge who presides over the judicial settlement conference shall not be 
assigned to try the action if it proceeds to trial. 

B. Conducting the conference. The form and manner of conducting the 
conference shall be in the discretion of the settlement judge. The settlement 
judge may not impose a settlement on the parties but will assist the parties in 
reaching a resolution of all claims. 

C. Confidential nature of the conference. Judicial settlement conferences 
shall be conducted in private. No stenographic or other record may be made of 
the conference. Persons other than the parties and their counsel may attend 
only with the consent of all parties. The settlement judge will not communicate 
with anyone the communications made during the conference, except that the 
judge may report that a settlement was reached and, with the parties’ consent, 
the terms of that settlement. 

D. Report of judge. Within ten (10) days after the completion of the judicial 
settlement conference, the settlement judge shall file a written report with the 
Court using an AOC form, stating when and where the conference was held, 
the names of those persons who attended the conference, and the names of any 
party or attorney known to the settlement judge to have been absent from the 
settlement conference without permission. The report shall also inform the 
court whether or not any agreement was reached by the parties. If partial 
agreement(s) are reached at the settlement conference, the report shall state 
what issues remain for trial. In the event of a full or partial agreement, the 
report shall state the name of the person(s) designated to file the consent 
judgments or voluntary dismissals with the court. Local rules shall not require 
the settlement judge to send a copy of any agreement reached by the parties to 
the court. (Adopted effective October 16, 2001; amended March 4, 2004.) 
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4.B. 
Other settlement procedures, Rule 10.C.(8). 
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Compensation of mediator selected by 
agreement, Rule 7.A. 
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Rule 10.C.(4). 
Duties of parties, Rule 10.C.(8). 
Exparte communications. 
Restriction, Rule 10.C.(7). 
Finalizing agreement, Rule 10.C.(8). 
Inadmissibility of proceedings in actions 
on same claim, Rule 10.C.(5). 
Neutrals. 
Rules governing, Rule 10.C. 
Record not made, Rule 10.C.(6). 
Where conducted, Rule 10.C.(3). 


E 


PARTIALITY. 
Disclosure by mediator, Rule 6.B.(2). 
Disclosure by neutral, Rule 10.C.(13). 


PREJUDICE. 
Disclosure by mediator, Rule 6.B.(2). 
Disclosure by neutral, Rule 10.C.(138). 


R 


REPORT BY MEDIATOR. 
Results of conference, Rule 6.B.(4). 


REPORT BY NEUTRAL, Rule 10.C.(13). 


REPORT BY SETTLEMENT JUDGE. 
Judicial settlement conference, Rule 12.D. 


S 


SANCTIONS. 

Mediator’s fee. 
Failure to pay, Rule 7.F. 

Other settlement procedures. 
Failure to attend, Rule 10.C.(9). 


SCHEDULING CONFLICTS. 

Mediated settlement conference, Rule 
4.A.(3). 

SELECTION OF MEDIATOR, Rule 2. 


SUMMARY MEMORANDUM. 
Essential terms of agreement reduced to, 
Rule 4.B.(1). 
Other settlement procedures, Rule 10.C.(8). 


TIME. 

Computation, Rule 15. 
Mediator’s report, Rule 6.B.(4). 
Neutral’s report, Rule 10.C.(13). 
Other settlement procedures. 


Extension of time, Rule 10.C.(2). 


Settlement judge’s report. 


Judicial settlement conference, Rule 12.D. 


INDEX 


TIME —Cont’d 
Waiver or extension of time limits, Rule 
1 


W 


WAIVER OF TIME LIMITS, Rule 15. 
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Rule 2 RULES OF APPELLATE PROCEDURE Rule 2 


NORTH CAROLINA RULES OF APPELLATE 
PROCEDURE 


Adopted June 13, 1975, 
with amendments received through May 1, 2003. 


These rules were promulgated by the Court under the rule-making authority 
conferred by Article IV, § 13(2) of the Constitution of North Carolina. They are 
effective with respect to all appeals taken from orders and judgments of the 
Superior Courts, the District Courts, the North Carolina Industrial Commis- 
sion, the North Carolina Utilities Commission and the Commissioner of 
Insurance of North Carolina in which notice of appeal was given on and after 
July 1, 1975. As to such appeals, these rules supersede the Rules of Practice in 
the Supreme Court of North Carolina, 254 N.C. 783 (1961), as amended; the 
Supplementary Rules of the Supreme Court, 271 N.C. 744 (1967), as amended; 
and the Rules of Practice in the Court of Appeals of North Carolina, 1 N.C. App. 
632 (1968), as amended. With respect to all appeals in which notice of appeal 
was given prior to July 1, 1975, the rules of court and statutes then controlling 
appellate procedure are continued in force as the Rules of Practice of the 
Courts of the Appellate Division until final disposition of the appeals. 

An Appendix of Tables and Forms prepared by the Drafting Committee, as 
revised, is published with the rules for its possible helpfulness to the profession 
in the early stages of experience with these rules. Although authorized to be 
published for this purpose, it is not an authoritative source on parity with the 
rules. 


ARTICLE I. APPLICABILITY OF RULES 


Rule 2. Suspension of rules. 
CASE NOTES 


Power to Resolve Case in the Interests ceased employee, and the employer, all failed to 
of Justice. — On appeal from the trial court's designate which assignments of error, as well 
judgment dismissing an inmate’s medical mal- as which particular findings and conclusions, 
practice action against a sheriff and various they brought forward on their appeal from a 
medical providers, the Supreme Court of North determination of the North Carolina Industrial 
Carolina held that, although the Court of Ap- Commission which denied them death benefits, 
peals of North Carolina’s judgment affirming they violated N.C. R. App. P. 10 and none of the 
the trial court’s judgment was flawed, the su- oT asa) of error were properly before the 
preme court would review the Seb pont pope court for review; however, a court may exercise 


its discretion under N.C. R. App. P. 2 and 
ee Pure tane to is authority consider the merits of the issues cea as the 


under N.C. R. App. P. 2; the Supreme court court did. Goodrich v. R.L. Dresser, Inc., — N.C. 
modified the court of appeals’ judgment and, as App. —, 588 S.E.2d 511, 2003 N.C. App. LEXIS 
modified, that judgment was affirmed. Summey 9904 (2903). 
v. Barker, 357 N.C. 492, 586 S.E.2d 247, 2003 Appellate court suspended the appellate 
N.C. LEXIS 1105 (2003). rules after an appellant committed appellate 
Discretion of Appellate Court. — rules violations because the appellant pre- 
Court of Appeals of North Carolina exercised sented a compelling appeal warranting rever- 
its discretion under N.C. R. App. P. 2 and — gal, the merits of which were orally argued 
addressed the fact that defendant was improp- _ before the court; and dismissal of the appeal for 
erly sentenced for both larceny and possession _ technical appellate rules violations would have 
of stolen goods relating to the same stolen amounted to a manifest injustice. Claude M. 
property, even though defendant failed to raise Viar, Jr., Co-administrator of the Estate of 
that error. State v. Owens, — N.C. App. —, 586 Megan Rae Viar v. N.C. DOT, — N.C. App 
S.E.2d 519, 2003 N.C. App. LEXIS 1820 (2003). —S.E.2d —, 2004 N.C. App. LEXIS 184 ( Fob. 3. 
Where the parents and the widow of a de- 2004), 


4] 


Rule 3 


Invalid Sentence. — Appellate court need 
not employ N.C. R. App. P. 2 to reach the issue 
of whether a sentencing determination was 
unauthorized at the time imposed, exceeded 
the maximum authorized by law, was illegally 
imposed, or is otherwise invalid as a matter of 
law because such issues may be the subject of 
appellate review even though no objection, ex- 
ception or motion has been made in the trial 
division. State v. Robertson, — N.C. App 
587 S.E.2d 902, 2003 N.C. App. LEXIS "3049 
(2003). 

Unpreserved Issue Raised in Amicus 


RULES OF APPELLATE PROCEDURE 


Rule 9 


Brief. — By choosing to assign error only to the 
trial court’s denial of his motion to suppress, 
the juvenile had not raised on appeal the issue 
of whether a fatal variance existed between the 
petition and the evidence; this issue was pre- 
sented by the appellate defender’s N.C. R. App. 
P. 28) amicus curiae brief and, under N.C. R. 
App. P. 2, the appellate court considered the 
“fatal variance” issue. In re Griffin, — N.C. App. 
—, 592 S.E.2d 12, 2004 N.C. App. LEXIS 172 
(2004). 

Cited in State v. Holden, — N.C. App. —, 586 
S.E.2d 513, 2003 N.C. App. LEXIS 1818 (2003). 


ARTICLE II. APPEALS FROM JUDGMENTS AND 
ORDERS OF SUPERIOR COURTS 
AND DISTRICT COURTS 


Rule 3. Appeal in civil cases — How and when taken. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Applied in White v. Davis, — N.C. App. —, 
— §.E.2d —, 2004 N.C. App. LEXIS 256 (Feb. 
17, 2004). 


Cited in McInerney v. Pinehurst Area Realty, 
Inc., — N.C. App. —, 590 S.E.2d 313, 2004 N.C. 
App. LEXIS 123 (2004). 


Rule 7. Preparation of the transcript; Court reporter’s duties. 


CASE NOTES 


Substantial Compliance. — 

Patient substantially complied with N.C. R. 
App. P. 7 where he filed a corrected notice of 
appeal with the correct case number, the notice 
of appeal identified the sole issue on appeal, 
and the trial court ordered the patient to com- 
ply with the rules regarding service of the 
transcript within two days; the appellate court 


Rule 8. Stay pending appeal. 


Legal Periodicals. — For article, “Functus 
Officio: Authority of the Trial Court after Notice 
of Appeal,” see 81 N.C.L. Rev. 2331 (2003). 


Rule 9. The record on appeal. 


Legal Periodicals. — For article, “Functus 
Officio: Authority of the Trial Court after Notice 
of Appeal,” see 81 N.C.L. Rev. 2331 (2003). 
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refused to disturb the trial court’s order on 
appeal and to the extent that the errors cast 
any doubt on the appellate court’s jurisdiction, 
it exercised its discretion and granted certiorari 
to review the patient’s claims on their merits 
pursuant to N.C. R. App. P. 21. Cox.v. Steffes, — 
N.C. App. —, 587 S.E.2d 908, 2003 N.C. App. 
LEXIS 2037 (2003). 


Rule 10 


RULES OF APPELLATE PROCEDURE 


Rule 10 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Record on Appeal Held Incomplete. — 

When a finance company sued to set aside an 
execution sale and the trial court denied the 
parties’ cross-motions for summary judgment, 
the denial of summary judgment was not ap- 
pealable because (1) the parties proceeded to a 
bench trial, and the denial of a summary judg- 
ment motion was not reversible error when the 
case proceeded to trial and was determined on 
the merits by the trier of facts, and (2) the 


record did not contain a copy of the trial court’s 
order denying summary judgment, as was re- 
quired by N.C. App. R. 9(a)(1)(viii). Beneficial 
Mortg. Co. v. Peterson, — N.C. App. —, — 
S.E.2d —, 2004 N.C. App. LEXIS 292 (Mar. 2, 
2004). 

Applied in Jordan v. Jordan, — N.C. App. —, 
592 S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004); 
Columbus County v. Davis, — N.C. App. —, — 


S.E.2d —, 2004 N.C. App. LEXIS 244 (Feb. 17, 
2004). 


Rule 10. Assigning error on appeal. 
CASE NOTES 


I. In General. 
II. Limiting Scope of Review. 
A. Generally. 
III. Preserving Questions for Appeal. 
A. Generally. 


B. Jury Instructions; Findings and Conclusions of Judge. 


C. Sufficiency of Evidence. 
IV. Assignments of Error. 

A. Form; Record References. 

D. Plain Error. 


I. IN GENERAL. 


Applied in Jordan v. Jordan, — N.C. App. —, 
592 S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004); 
State v. Cathey, — N.C. App. —, 590 S.E.2d 408, 
2004 N.C. App. LEXIS 128 (2004); State v. 
Escoto, — N.C. App. —, 590 S.E.2d 898, 2004 
N.C. App. LEXIS 181 (2004); State v. Allen, — 


N.C. App. —, — S.E.2d —, 2004 N.C. App. 
LEXIS 246 (Feb. 17, 2004); White v. Davis, — 
N.C. App. —, — S.E.2d —, 2004 N.C. App. 
LEXIS 256 (Feb. 17, 2004); State v. Mitchell 
Danyell Banks, — N.C. App. —, — 8.E.2d —, 
2004 N.C. App. LEXIS 257 (Feb. 17, 2004); 
Dreyer v. Smith, — N.C. App. —, — S.E.2d —, 


2004 N.C. App. LEXIS 298 (Mar. 2, 2004). 
Cited in State v. Reynolds, — N.C. App. —, 
587 S.E.2d 456, 2003 N.C. App. LEXIS 1998 
(2003); State v. Gantt, — N.C. App. —, 588 
S.E.2d 893, 2003 N.C. App. LEXIS 2055 (2003); 
State v. Baldwin, — N.C. App. —, 588 S.E.2d 
497, 2003 N.C. App. LEXIS 2203 (2003); State 
v. Wiggins, — N.C. App. —, 589 S.E.2d 402, 
2003 N.C. App. LEXIS 2263 (2003); Little v. 
Stogner, — N.C. App. —, 592 S.E.2d 5, 2004 
N.C. App. LEXIS 13 (2004); Finkel v. Finkel, — 
N.C. App. —, 590 S.E.2d 472, 2004 N.C. App. 
LEXIS 117 (2004); Oakwood Acceptance Corp., 
LLC v. Massengill, — N.C. App. —, 590 S.E.2d 
412, 2004 N.C. App. LEXIS 118 (2004); 


McInerney v. Pinehurst Area Realty, Inc., — 
N.C. App. —, 590 S.E.2d 313, 2004 N.C. App. 
LEXIS 123 (2004); In re Shepard, — N.C. App. 
—, 591 S.E.2d 1, 2004 N.C. App. LEXIS 129 
(2004). 


if. LIMITING SCOPE OF REVIEW. 


A. Generally. 


Unpreserved Issue Raised in Amicus 
Brief. — By choosing to assign error only to the 
trial court’s denial of his motion to suppress, 
the juvenile had not raised on appeal the issue 
of whether a fatal variance existed between the 
petition and the evidence; this issue was pre- 
sented by the appellate defender’s N.C. R. App. 
P. 28G) amicus curiae brief and, under N.C. R. 
App. P. 2, the appellate court considered the 
“fatal variance” issue. In re Griffin, — N.C. App. 
—, 592 S.B.2d 12, 2004 N.C. App. LEXIS 172 
(2004). 

Plain Error Review Because of Failure 
to Object. — Because defendant failed to ob- 
ject to testimony at trial or to object to an 
instruction before the jury retired to deliberate, 
the appellate court reviewed the testimony and 
the instruction for plain error, under N.C. R. 
App. P. 10(b)(2) and N.C. R. App. 10(c)(4). State 
v. Skinner, — N.C. App. —, 590 S.E.2d 876, 


Rule 10 


2004 N.C. App. LEXIS 177 (2004). 

Failure of purchasers of certain prop- 
erty at an execution sale to assign error to 
the trial court’s findings of fact in support of 
its conclusion that the sale should be set aside 
due to a grossly inadequate sale price and 
material irregularities in the execution sale, 
meant that those findings were binding on 
appeal under N.C. R. App. P. 10(a). Beneficial 
Mortg. Co. v. Peterson, — N.C. App. —, — 
S.E.2d —, 2004 N.C. App. LEXIS 292 (Mar. 2, 
2004). 


III. PRESERVING QUESTIONS FOR 
APPEAL. 


A. Generally. 


In order to preserve a question for ap- 
pellate review, etc. 

It is well-established that under N.C. R. App. 
10(b)(1), in order to preserve a question for 
appellate review, a party must have presented 
to the trial court a timely request, objection, or 
motion, stating the specific grounds for the 
ruling the party desires the court to make; the 
law does not permit parties to swap horses 
between courts in order to get a better mount, 
meaning, of course, that a contention not raised 
and argued in the trial court may not be raised 
and argued for the first time in the appellate 
court. Wood v. Weldon, — N.C. App. —, 586 
S.E.2d 801, 2003 N.C. App. LEXIS 1912 (2003). 

Failure to Raise Issue in Trial Court. — 

When defendant argued, on appeal, that the 
trial court erred by allowing the State to 
present evidence that defendant, upon being 
informed of his rights under Miranda, chose not 
to make a statement and requested an attorney, 
based on his Fifth Amendment right to silence 
and his Sixth Amendment right to counsel, 
could not be considered on appeal, under N.C. 
R. App. P. 10(b)(1), because the failure to raise 
the constitutional issue before the trial court 
barred appellate review. State v. Valentine, 357 
N.C. 512, 591 S.E.2d 846, 2003 N.C. LEXIS 
1266 (2003). 

Where a criminal! defendant did not ob- 
ject to the introduction of evidence of his prior 
record level worksheet and, in fact, admitted 
his prior record level at sentencing, the defen- 
dant did not preserve this issue for appellate 
review by objection, and it was deemed aban- 
doned. State v. Dickens, — N.C. App. —, — 
S.E.2d —, 2004 N.C. App. LEXIS 269 (Feb. 17, 
2004). 

Discretion of Appellate Court. — 

Where the parents and the widow of a de- 
ceased employee, and the employer, all failed to 
designate which assignments of error, as well 
as which particular findings and conclusions, 
they brought forward on their appeal from a 
determination of the North Carolina Industrial 
Commission which denied them death benefits, 
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RULES OF APPELLATE PROCEDURE 


Rule 10 


they violated N.C. R. App. P. 10 and none of the 
assignments of error were properly before the 
court for review; however, a court may exercise 
its discretion under N.C. R. App. P. 2 and 
consider the merits of the issues raised, as the 
court did. Goodrich v. R.L. Dresser, Inc., — N.C. 
App. —, 588 S.E.2d 511, 2003 N.C. App. LEXIS 
2204 (2003). 


B. Jury Instructions; Findings and 
Conclusions of Judge. 


Issue Preserved in Spite of Failure to 
Record Objection. — 

Defendant satisfied N.C. R. App. P. 10(b)(2) 
by making his objections to proposed jury in- 
structions and requests at the charge confer- 
ence before the jury retired; therefore defen- 
dant’s failure to object at the time the court 
instructed the jury did not amount to waiver of 
said error. State v. Maske, — N.C. —, — $.E.2d 
—, 2004 N.C. LEXIS 18 (Feb. 6, 2004). 


C. Sufficiency of Evidence. 


Necessity of Motion to Dismiss. — 

Where the juvenile defendant filed a motion 
to dismiss for insufficiency of evidence at the 
close of the State’s evidence and the motion was 
denied, the defendant’s failure to renew the 
motion at the clase of all of the evidence ren- 
dered the issue waived on appeal of the denial 
of the motion pursuant to N.C. R. App. P. 
10(b)(3). In re Rikard, — N.C. App. —, —S$.E.2d 
—, 2003 N.C. App. LEXIS 2002 (Nov. 4, 2003). 

Defendant who fails to make a motion to 
dismiss at the close of all the evidence may not 
attack on appeal the sufficiency of the evidence 
at trial; where defense counsel told the trial 
court at the close of the State’s evidence that he 
did not care to be heard on defendant’s conspir- 
acy charge, and at the close of all evidence, 
defense counsel merely renewed prior motions, 
the issue of sufficiency of the evidence was not 
preserved for appeal. State v. Boyd, — N.C. 
App. —, — S.E.2d —, 2004 N.C. App. LEXIS 15 
(Jan. 6, 2004). 

Failure to Renew Motion to Dismiss. — 
In a juvenile delinquency proceeding, where 
the juvenile did not renew a motion to dismiss, 
the juvenile waived an assignment of error as 
to the original adjudication error on a suffi- 
ciency of the evidence basis. In re Rikard, — 
N.C. App. —, 587 S.E.2d 467, 2003 N.C. App. 
LEXIS 1997 (2008). 


IV. ASSIGNMENTS OF ERROR. 
A. Form; Record References. 


Exceptions Deemed Abandoned by Fail- 
ure to State Grounds. — 

In former board members’ derivative action 
suit against a non-profit corporation and cur- 
rent members of its board of directors, the 


Rule 11 


former board members abandoned and failed to 
preserve for review any issues pertaining to 
their individual claims as they did not assign 
error to the trial court’s order of summary 
judgment, nor present any arguments on ap- 
peal, pertaining to their individual claims 
against. Morris v. Thomas, — N.C. App. —, 589 
S.E.2d 419, 2003 N.C. App. LEXIS 2271 (2003). 


D. Plain Error. 


Even Though Such Errors Were Not 
Brought to Attention of Court. — 

In a death penalty case, when defendant did 
not object to the use of raw psychological data 
released to the prosecution under G.S. 15A- 
905(b) in the cross-examination of defendant’s 
expert, defendant’s appellate objection that the 
data was misused during that cross-examina- 
tion was reviewed for plain error, under N.C. R. 
App. P. 10(c)(4). State v. Miller, 357 N.C. 583, 
588 S.E.2d 857, 2003 N.C. LEXIS 1410 (2008). 

Lesser-Included Offense Instruction 
Without Objection Reviewed for Plain Er- 
ror. — Plain error standard of review applies 
when reviewing a submission to the jury, with- 
out objection, of a lesser-included offense. State 
v. Defendant, — N.C. App. —, — S.E.2d —, 
2004 N.C. App. LEXIS 247 (Feb. 17, 2004). 

Plain error standard of review applies when 
reviewing a submission to the jury, without 
objection, of a lesser included offense. State v. 
Defendant, — N.C. App. —, — S8.E.2d —, 2004 
N.C. App. LEXIS 247 (Feb. 17, 2004). 

Failure to Give Instruction on Lesser 
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Rule 21 


Included Offense Was Not Error. — Trial 
court did not commit plain error by not giving 
an instruction on attempted second-degree 
murder. Since defendant was not charged with 
assault with a deadly weapon with intent to kill 
under a separate indictment, the trial court 
was not required to give a jury instruction on 
that offense. State v. Mack, — N.C. App. —, 589 
S.E.2d 168, 2003 N.C. App. LEXIS 2253 (2003). 

Defendant failed to show the trial court com- 
mitted plain error by not instructing ex mero 
motu on attempted voluntary manslaughter, 
assault with a deadly weapon with intent to 
kill, and attempted second-degree murder. De- 
fendant failed to show evidence of legal provo- 
cation as there was no assault or threatened 
assault on defendant prior to his firing of the 
weapon. State v. Mack, — N.C. App. —, 589 
S.E.2d 168, 2003 N.C. App. LEXIS 2253 (2003). 

Piain Error Not Shown. — 

Defendant’s claim that the trial court erred 
in allowing a victim of his armed robbery to 
testify as to how she felt when the gun was 
placed to her head was reviewed by plain error 
because he had not preserved that issue for 
review by having raised it in the trial court, 
pursuant to N.C. R. App. P. 10(b)(1); the court 
found that the testimony was relevant, pursu- 
ant to G.S. 8C-1, N.C. R. Evid. 401, in that her 
testimony as to her fear for her life and her 
intimidation proved the main element of the 
offense of robbery with a dangerous weapon in 
violation of G.S. 14-87. State v. Jackson, — N.C. 
App. —, 588 8.E.2d 11, 2003 N.C. App. LEXIS 
1980 (2003). 


Rule 11. Settling the record on appeal. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


Rule 13. Filing and service of briefs. 
CASE NOTES 


Failure to File Brief. — 

In a custody proceeding, a parent’s appeal 
was dismissed because the parent’s brief was 
not filed within 30 days after the record on 


appeal was mailed and no extension had been 
sought. Simmons v. Arriola, — N.C. App. —, 
586 S.E.2d 809, 2003 N.C. App. LEXIS 1911 
(2003). 


ARTICLE V. EXTRAORDINARY WRITS 


Rule 21. Certiorari. 


CASE NOTES 


I. In General. 
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Rule 22 


I. IN GENERAL. 


Construction. — In considering N.C. R. 
App. P. 21 and G.S. 15A-1444, the appellate 
rules prevail over conflicting statutes. State v. 
Jamerson, — N.C. App. —, 588 S.E.2d 545, 
2003 N.C. App. LEXIS 2188 (2003). 

The Court May Treat Appeal as Writ of 
Certiorari. — 

Patient substantially complied with N.C. R. 
App. P. 7 where he filed a corrected notice of 
appeal with the correct case number, the notice 
of appeal identified the sole issue on appeal, 
and the trial court ordered the patient to com- 
ply with the rules regarding service of the 
transcript within two days; the appellate court 
refused to disturb the trial court’s order on 
appeal and to the extent that the errors cast 
any doubt on the appellate court’s jurisdiction, 
it exercised its discretion and granted certiorari 
to review the patient’s claims on their merits 
pursuant to N.C. R. App. P. 21. Cox v. Steffes, — 
N.C. App. —, 587 S.E.2d 908, 2003 N.C. App. 
LEXIS 2037 (2003). 

N.C. R. App. P. 21(a)(1) gives an appellate 
court the authority to review the merits of an 
appeal by certiorari even if the party has failed 
to file notice of appeal in a timely manner. Cox 
v. Steffes, — N.C. App. —, 587 S.E.2d 908, 2003 
N.C. App. LEXIS 2037 (2003). 

Appellate Court Treated Uncertified In- 
terlocutory Appeal as Petition for Writ of 
Certiorari. — 

When a judgment setting aside an execution 
sale was not properly appealed because not all 
claims against all parties had been resolved 
and the trial court did not certify its order for 
immediate appeal under G.S. 1A-1, N.C. R. Civ. 
P. 54, nor was it shown that a substantial right 
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was at issue, the appellate court elected to 
exercise its authority to review appellants’ ar- 
guments pursuant to a grant of certiorari. Ben- 
eficial Mortg. Co. v. Peterson, — N.C. App. —, 
— §.E.2d —, 2004 N.C. App. LEXIS 292 (Mar. 
2, 2004). 

No Authority to Review Trial Court’s 
Denial of Defendant’s Motion For a Writ of 
Habeas Corpus, Motion to Dismiss, or De- 
nial of a Probable Cause Hearing. — Al- 
though defendant specifically conditioned his 
entire plea agreement on appellate review, de- 
fendant’s right to appeal was limited to the 
motion to suppress evidence and did not pro- 
vide for review of the other motions because 
they were not listed under N.C. R. App. P. 21; 
since defendant was entitled to the benefit of 
his bargain, his guilty plea was vacated and 
remanded, which placed defendant back in the 
position he was in before striking the illegal 
bargain to appeal issues not properly presented 
on appeal from his guilty plea. State v. Jones, — 
N.C. App. —, 588 S.E.2d 5, 2003 N.C. App. 
LEXIS 1984 (2003). 

Defendant did not have an appeal of 
right where his arguments were not pre- 
sented with the denial of a plea with- 
drawal or a motion to suppress and did 
not challenge the evidence’s sufficiency or 
the sentencing statutes; review was unavail- 
able as, without an appeal of right or the 
authority to grant certiorari, the appellate 
court could not consider the arguments as- 
serted by defendant and had to dismiss the 
appeal. State v. Jamerson, — N.C. App. —, 588 
S.E.2d 545, 2003 N.C. App. LEXIS 2188 (2003). 

Applied in Sturdivant v. Andrews, — N.C. 
App. —, 587 S.E.2d 510, 2003 N.C. App. LEXIS 
2003 (2003). 


Rule 22. Mandamus and prohibition. 


CASE NOTES 


Challenge to Zoning Decision. — Pursu- 
ant to a petition for certiorari, G.S. 1-269, or a 
writ of mandamus, N.C. R App. P. Art. V, R. 22, 
a town board’s denial of an application for 
subdivision approval was reversed, because the 
application met the technical requirements of 


an open space district, and denial based on lack 
of consistency with other developments was 
arbitrary and capricious. William Brewster Co. 
v. Town of Huntersville, — N.C. App. —, 588 
S.E.2d 16, 2003 N.C. App. LEXIS 1978 (2003). 


ARTICLE VI. GENERAL PROVISIONS 


Rule 25. Penalties for failure to comply with rules. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 
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Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


Rule 26 


Rule 26. Filing and service. 


RULES OF APPELLATE PROCEDURE 


Rule 28 


CASE NOTES 


Applied in Jordan v. Jordan, — N.C. App. —, 
592 S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004). 
Cited in Simmons v. Arriola, — N.C. App. —, 


586 S.E.2d 809, 2003 N.C. App. LEXIS 1911 
(2003). 


Rule 27. Computation and extension of time. 


Legal Periodicals. — 
For article, “Functus Officio: Authority of the 


Trial Court after Notice of Appeal,” see 81 
N.C.L. Rev. 2331 (2003). 


Rule 28. Briefs: Function and content. 
CASE NOTES 


I. In General. 


I. IN GENERAL. 


Assignments of error not argued in de- 
fendant’s brief are deemed waived. 

Where, on appeal, the former deputy sheriff 
failed to present any argument in support of an 
assignment of error, the assignment of error 
was deemed abandoned pursuant to N.C. R. 
App. P. 28(b)(6). Harold Dean Venable & North 
Carolina Ex Rel. Venable, — N.C. App. —, — 
S.E.2d —, 2004 N.C. App. LEXIS 250 (Feb. 17, 
2004). 

Where a criminal defendant asserted eight 
assignments of error, but failed to bring forth 
and argue six of them in his brief to the Court 
of Appeals of North Carolina Court, those as- 
signments of error were deemed abandoned. 
State v. Defendant, — N.C. App. —, — S.E.2d 
—, 2004 N.C. App. LEXIS 247 (Feb. 17, 2004). 

Questions raised by assignments of er- 
ror but not presented in party’s brief, etc. 

Where defendant’s brief contained argu- 
ments supporting only five of the original seven 
assignments of error on appeal, the two omitted 
assignments of error were deemed abandoned. 
State v. Gaither, — N.C. App. —, 587 S.E.2d 
505, 2003 N.C. App. LEXIS 1996 (2003). 

Unpreserved Issue Raised in Amicus 
Brief. — By choosing to assign error only to the 
trial court’s denial of his motion to suppress, 
the juvenile had not raised on appeal the issue 
of whether a fatal variance existed between the 
petition and the evidence; this issue was pre- 
sented by the appellate defender’s N.C. R. App. 
P. 28(i) amicus curiae brief and, under N.C. R. 
App. P. 2, the appellate court considered the 
“fatal variance” issue. In re Griffin, — N.C. App. 
—, 592 S.E.2d 12, 2004 N.C. App. LEXIS 172 
(2004). 

Abandonment of Issue. — 

In former board members’ derivative action 
suit against a non-profit corporation and cur- 
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rent members of its board of directors, the 
former board members abandoned and failed to 
preserve for review any issues pertaining to 
their individual claims as they did not assign 
error to the trial court’s order of summary 
judgment, nor present any arguments on ap- 
peal, pertaining to their individual claims 
against. Morris v. Thomas, — N.C. App. —, 589 
S.E.2d 419, 2003 N.C. App. LEXIS 2271 (2003). 

Failure to Offer Grounds Justifying Ap- 
pellate Review. — Appellate court dismissed 
defendants’ appeal from the trial court’s order 
denying their motion for reconsideration of its 
earlier order denying their motion to compel 
arbitration because defendants failed to offer 
grounds which justified appellate review. 
Slaughter v. J. Todd Swicegood, Raymond 
James & Assocs., Inc., Raymond James Fin. 
Servs., Inc., the Estate of Robert Lee Saunders, 
— N.C. App. —, — S.E.2d —, 2003 N.C. App. 
LEXIS 2331 (Feb. 3, 2003). 

Briefs Held to Violate Rule. — 

When a trial court’s judgment setting aside 
an execution sale was appealed, the trial court’s 
conclusion that the sales price for the subject 
property was grossly inadequate was not prop- 
erly presented for review, under N.C. R. App. P. 
28(b)(6), because, while the appealing parties 
assigned as error the trial court’s conclusion 
that the sales price was grossly inadequate, 
they did not assign error to the trial court's 
findings of fact relating to the adequacy of price 
and their brief did not contain any argument 
that the trial court erred in concluding that the 
sales price was grossly inadequate. Beneficial 
Mortg. Co. v. Peterson, — N.C. App. —, — 
S.E.2d —, 2004 N.C. App. LEXIS 292 (Mar. 2, 
2004). 

Applied in Broughton v. McClatchy Newspa- 
pers, Inc., — N.C. App. —, 588 S.E.2d 20, 2003 
N.C. App. LEXIS 1983 (2003); Hooker v. Stokes- 
Reynolds Hospital/North Carolina Baptist 


Rule 32 


Hosp., — N.C. App. —, 587 S.E.2d 440, 2003 
N.C. App. LEXIS 1975 (2003); State’ v. 
Coleman, — N.C. App. —, 587 S.E.2d 889, 2003 
N.C. App. LEXIS 2039 (2003); State v. Sims, — 
N.C. App. —, 588 S.E.2d 55, 2003 N.C. App. 
LEXIS 2044 (2003); State v. Carrigan, — N.C. 
App. —, 589 S.E.2d 134, 2003 N.C. App. LEXIS 
2045 (2003); State v. Doyle, — N.C. App. —, 587 
S.E.2d 917, 2003 N.C. App. LEXIS 2059 (2003); 
State v. Mack, — N.C. App. —, 589 S.E.2d 168, 
2003 N.C. App. LEXIS 2253 (2003); Dial v. Cozy 
Corner Restaurant, Inc., — N.C. App. —, 589 
S.E.2d 146, 2003 N.C. App. LEXIS 2261 (2003); 
State v. Wiggins, — N.C. App. —, 589 S.E.2d 
402, 2003 N.C. App. LEXIS 22683 (2003); Cullen 
v. Valley Forge Life Ins. Co., — N.C. App. —, 
589 S.E.2d 423, 2003 N.C. App. LEXIS 2273 
(2003); Jordan v. Jordan, — N.C. App. —, 592 
S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004); 
State v. White, — N.C. App. —, 590 S.E.2d 448, 
2004 N.C. App. LEXIS 111 (2004); State v. 


Rule 32. Mandates of the courts. 


RULES OF APPELLATE PROCEDURE 


Rule 38 


Escoto, — N.C. App. —, 590 S.E.2d 898, 2004 
N.C. App. LEXIS 181 (2004); Lee v: John C. 
Scarborough & Eb Comp, Inc., — N.C. App 

— S.E.2d —, 2004 N.C. App. LEXIS 259. (Reb, 
17, 2004); Moose v. Hexcel-schwebel, — N.C. 
App. —, — S.E.2d —, 2004 N.C. App. LEXIS 
309 (Mar. 2, 2004). 

Cited in State v. Jackson, — N.C. App. —, 
588 S.E.2d 11, 2003 N.C. App. LEXIS 1980 
(2003); Fox v. Green, — N.C. App. —, 588 
S.E.2d 899, 2003 N.C. App. LEXIS 2193 (2003); 
In re Shepard, — N.C. App. —, 591 S.E.2d 1, 
2004 N.C. App. LEXIS 129 (2004); Harris v. 
Harris, — N.C. App. —, — S.E.2d —, 2004 N.C. 
App. LEXIS 183 (Feb. 3, 2004); State v. Allen, 
— N.C. App. —, — S.E.2d —, 2004 N.C. App. 
LEXIS 246 (Feb. 17, 2004); White v. Davis, — 
N.C. App. —, — §E2d —, 2004 N.C. App. 
LEXIS 256 (Feb. 17, 2004); State v. Everett, — 
N.C. App. — i Sod 2004 N.C. App. 
LEXIS 991 (Mar. 2, 2004). 


CASE NOTES 


Applied in State v. Sims, — N.C. App. —, 
588 S.E.2d 55, 2003 N.C. App. LEXIS 2044 
(2003); Hodge v. N.C. DOT , — N.C. App. —, 589 
S.E.2d 737, 2003 N.C. App. LEXIS 2276 (2003). 


Cited in Cox v. Steffes, — N.C. App. —, 587 
S.E.2d 908, 2003 N.C. App. LEXIS 2037 (2003); 
Norman v. N.C. DOT, — N.C. App. —, 588 
S.E.2d 42, 2003 N.C. App. LEXIS 2043 (2003). 


Rule 37. Motions in appellate courts. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Applied in Cullen v. Valley Forge Life Ins. 
Co., — N.C. App. —, 589 S.E.2d 423, 2003 N.C. 
App. LEXIS 2273 (2003). 


Rule 38. Substitution of parties. 


CASE NOTES 


I. In General. 


I. IN GENERAL. 


Appeal Where Plaintiff Died Before En- 
titled to Appeal. — 

Sister’s petition to declare her brother incom- 
petent was nugatory after the death of the 
brother and did not survive the death of the 
brother; thus, the appeal abated and became 


moot upon the brother’s death, and was dis- 
missed. In re Higgins, — N.C. App. —, 587 
S.E.2d 77, 2008 N.C. App. LEXIS 1908 (2003). 

Applied in Cullen v. Valley Forge Life Ins. 
Co., — N.C. App. —, 589 S.E.2d 423, 2003 N.C. 
App. LEXIS 2273 (2003). 


Rule 9 RULES OF THE JUDICIAL STANDARDS COMMISSION Rule 9 


RULES OF THE JUDICIAL STANDARDS 
COMMISSION 


Adopted January 1, 1973, 
with amendments received through September 10, 1997. 


Rule 9. Notice of formal proceedings. 


CASE NOTES 


Cited in In re Inquiry Concerning a Judge 
(Hill), 357 N.C. 559, 591 S.E.2d 859, 2003 N.C. 
LEXIS 1264 (2003). 
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Canon 2 


CODE OF JUDICIAL CONDUCT 


Canon 3 


CODE OF JUDICIAL CONDUCT 


Adopted September 26, 1973, 
with amendments received through April 2, 2003. 


Canon 2. A judge should avoid impropriety in all his activities. 


CASE NOTES 


Conduct Held Prejudicial to Administra- 
tion of Justice. — 

Evidence that the judge engaged in ex parte 
communications with and displayed excessive 
personal familiarity toward the plaintiff in a 
case in which the judge was hearing a motion, 
made unwarranted critical and demeaning re- 
marks to an attorney during her argument in 
support of a motion before the judge, and as- 
saulted a deputy sheriff by reaching for his 
genitals after directing him to get out of her 


way as she entered the Franklin County Clerk 
of Superior Court’s offices supported the Judi- 
cial Standards Commission’s finding that the 
judge’s actions rose to a level conduct prejudi- 
cial to the administration of justice that 
brought the judicial office into disrepute in 
violation of N.C. Code Jud. Conduct 2A and 
3A(3). In re Inquiry Concerning a Judge (Hill), 
357 N.C. 559, 591 S.E.2d 859, 2003 N.C. LEXIS 
1264 (2003). 


Canon 3. A judge should perform the duties of his office impartially 


and diligently. 


CASE NOTES 


Conduct Held Prejudicial to the Admin- 
istration of Justice. — 

Evidence that the judge engaged in ex parte 
communications with and displayed excessive 
personal familiarity toward the plaintiff in a 
case in which the judge was hearing a motion, 
made unwarranted critical and demeaning re- 
marks to an attorney during her argument in 
support of a motion before the judge, and as- 
saulted a deputy sheriff by reaching for his 
genitals after directing him to get out of her 
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way as she entered the Franklin County Clerk 
of Superior Court’s offices supported the Judi- 
cial Standards Commission’s finding that the 
judge’s actions rose to a level conduct prejudi- 
cial to the administration of justice that 
brought the judicial office into disrepute in 
violation of N.C. Code Jud. Conduct 2A and 
3A(3). In re Inquiry Concerning a Judge (Hill), 
357 N.C. 559, 591 S.E.2d 859, 2003 N.C. LEXIS 
1264 (2003). 
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Rule II RULES OF CONTINUING JUDICIAL EDUCATION Rule II 


RULES OF CONTINUING JUDICIAL 
EDUCATION 


Adopted October 24, 1988, 
with amendments received effective February 5, 2004. 


Rule 
IJ. Requirements. 
Index follows Rules. 


Rule II. Requirements. 


A. Every judge in the trial division shall, within the first year after 
appointment or election, attend a course of instruction or orientation for new 
judges provided by the Administrative Office of the Courts. Attendance will be 
counted as a part of the hours of instruction required for the biennium in which 
the instruction is received. 

B. Each judge and justice of the trial and appellate division shall attend at 
least thirty (30) hours of instruction in one or more approved continuing legal 
or judicial education programs in each biennium, effective with the biennium 
beginning 1 July 1989 and ending 30 June 1991. 

C. At least fifteen (15) of the thirty (30) hours required shall be continuing 
judicial education courses designed especially for judges and attended exclu- 
sively or primarily by judges. All Superior Court Judges are expected to attend 
the scheduled Superior Court Judges Conferences and the programs there 
presented. All District Court Judges are expected to attend the scheduled 
District Court Judges Conferences and the programs there presented. 

For District Court Judges designated as Family Court Judges, at least 
twenty-four (24) of the thirty (30) hours shall be continuing judicial education 
courses designed especially for Family Court. 

D. Judges participating as teachers, lecturers, discussion leaders, or panel- 
ists in an approved continuing judicial or legal education program shall receive 
five hours credit for each hour of actual presentation time. Presentation of the 
same material on subsequent occasions shall accrue credit for the actual time 
of presentation only. 

KE. Continuing judicial education hours shall be computed by the following 
formula: 

SUM OF THE ToTaL Minutes or AcTuaL INSTRUCTION = ‘ToTaL Hours. 
60 
The instruction may be in no less than fifteen (15) minute segments. Only 
actual instruction shall be included in computing the total hours of instruction. 
The following shall not be included: introductory remarks, breaks, business 
meetings, keynote speeches, and speeches in connection with meals. 

Except as otherwise provided in this subsection E and the preceding 
subsection D, computation for credit of continuing legal education courses 
shall be computed in accordance with Regulation 5 of the Board of Continuing 
Legal Education of the North Carolina State Bar. (Amended August 15, 2002; 
amended February 5, 2004.) 
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RULES OF NORTH CAROLINA STATE BAR 


§ D.0101 


RULES AND REGULATIONS OF THE NORTH 
CAROLINA STATE BAR 


With amendments effective February 5, 2004. 


Subchapter 1D. Rules of the Standing 
Committees of the North Carolina 
State Bar 


Section .0100. Procedures for Ruling on 
Questions of Legal Ethics 


Rule 

D.0101. Definitions. 

D.0103. Informal Ethics Advisories and Ethics 
advisories. 

D.0104. Formal ethics opinions and ethics de- 
cisions. 


- Section .1700. The Plan of Legal 
Specialization 
D.1723. Revocation or suspension of certifica- 
tion as a specialist. 
Section .1800. Hearing and Appeal Rules 
of the Board of Legal Specialization 


D.1802. Denial, Revocation or Suspension of 
continued certification as a specialist. 


Rule 
D.1803. Reserved. 


Section .2500. Certification Standards for 
the Criminal Law Specialty 


D.2505. Standards for certification as a spe- 
cialist. 

D.2506. Standards for continued certification 
as a specialist. 


Subchapter 1E. Regulations for 
Organizations Practicing Law 


Section .0300. Rules Concerning Prepaid 
Legal Services Plans 


E.0302. Registration site. 


Index follows Rules. 


SUBCHAPTER 1D. RULES OF THE STANDING 
COMMITTEES OF THE NORTH CAROLINA 
STATE BAR 


SECTION .0100. PROCEDURES FOR RULING ON QUESTIONS OF 
LEGAL ETHICS 


D.0101. Definitions. 


(1) “Assistant executive director” shall mean the assistant executive direc- 


tor of the Bar. 


(2) “Attorney” shall mean any active member of the Bar. 

(3) “Bar” shall mean the North Carolina State Bar. 

(4) “Chairperson” shall mean the chairperson, or in his or her absence, the 
vice-chairperson of the Ethics Committee of the Bar. 

(5) “Committee” shall mean the Ethics Committee of the Bar. 

(6) “Council” shall mean the council of the Bar. 

(7) “Ethics advisory” shall mean a legal ethics opinion issued in writing by 


the executive director, the assistant executive director, or a designated member 
of the Bar’s staff counsel. All ethics advisories shall be subsequently reviewed 
and approved, withdrawn or modified by the committee. Ethics advisories shall 
be designated by the letters “EA”, numbered by year and order of issuance, and 
kept on file at the Bar. 

(8) “Ethics decision” shall mean a written ethics opinion issued by the 
council in response to a request for an ethics opinion which, because of its 
special facts or for other reasons, does not warrant issuance of a formal ethics 
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§ D.0103 RULES OF NORTH CAROLINA STATE BAR § D.0103 


opinion. Ethics decisions shall be designated by the letters “ED”, numbered by 
year and order of issuance, and kept on file at the Bar. 

(9) “Executive director” shall mean the executive director of the Bar. 

(10) “Formal ethics opinion” shall mean a published opinion issued by the 
council to provide ethical guidance for attorneys and to establish a principle of 
ethical conduct. A formal ethics opinion adopted under the Revised Rules of 
Professional Conduct (effective July 24, 1997, and as comprehensively revised 
in 2003) shall be designated as a “Formal Ethics Opinion” and numbered by 
year and order of issuance. Formal ethics opinions adopted under the repealed 
Rules of Professional Conduct (effective October 7, 1985 to July 23, 1997) are 
designated by the letters “RPC” and numbered serially. Formal ethics opinions 
adopted under the repealed Code of Professional Conduct (effective January 1, 
1974 to October 6, 1985) are designated by the letters “CPR” and numbered 
serially. Formal ethics opinions adopted under the repealed Rules of Profes- 
sional Conduct and the repealed Code of Professional Conduct are binding 
unless overruled by a provision of the Bar’s current code of ethics, a revision of 
the rule of ethics upon which the opinion is based, or a subsequent formal 
ethics opinion on point. 

(11) “Grievance Committee” shall mean the Grievance Committee of the 
Bar. 

(12) “Informal ethics advisory” shall. mean an informal ethics opinion 
communicated orally or via electronic mail by the executive director, the 
assistant executive director, or a designated member of the Bar’s legal staff 
counsel. A written record documenting the name of the inquiring attorney, the 
date of the informal ethics advisory, and the substance of the advice given shall 
be kept on file at the Bar. An informal ethics advisory is not binding upon the 
Bar in a subsequent disciplinary proceeding. 

(13) “President” shall mean the president of the Bar or, in his or her absence, 
the presiding officer of the council. 

(14) “Published” shall mean published for comment in the North Carolina 
State Bar Newsletter (prior to fall 1996), the North Carolina State Bar Journal 
(fall 1996 and thereafter) or other appropriate publication of the North 
Carolina State Bar. 

(15) “Revised Rules of Professional Conduct” shall mean the code of ethics of 
the Bar effective July 24, 1997 and comprehensively revised effective March 1, 
2003. 


History Note: Statutory Authority G.S. 84- Amended March 5, 1998; Amended Effective 
23, Readopted Effective December 8, 1994; February 5, 2004. 


D.0103. Informal Ethics Advisories and Ethics advisories. 


(a) The executive director, assistant executive director, or designated staff 
counsel may honor or deny a request for an informal ethics advisory. Except as 
provided in Rule.0102(b), an attorney requesting an opinion concerning 
another attorney’s professional conduct, past conduct, or matters of first 
impression shall be asked to submit a written inquiry for referral to the 
committee. An attorney requesting an opinion involving matters of widespread 
interest to the Bar or particularly complex factual circumstances may also be 
asked to submit a written inquiry for referral to the committee. 

(b) The Bar’s program for providing informal ethics advisories to inquiring 
attorneys is a designated lawyers’ assistance program approved by the Bar and 
information received by the executive director, assistant executive director, or 
designated staff counsel from an attorney seeking an informal ethics advisory 
shall be confidential information pursuant to Rule 1.6(c) of the Revised Rules 
of Professional Conduct (2003); provided, however, such confidential informa- 
tion may be disclosed as allowed by Rule 1.6(b) and as necessary to respond to 
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a false or misleading statement made about an informal ethics advisory. 
Further, if an attorney’s response to a grievance proceeding relies in whole or 
in part upon the receipt of an informal ethics advisory, confidential information 
may be disclosed to Bar counsel, the Grievance Committee or other appropri- 
ate disciplinary authority. 

(c) An ethics advisory issued by the executive director, assistant executive 
director, or designated staff counsel shall be promulgated under the authority 
of the committee and in accordance with such guidelines as the committee may 
establish and prescribe from time to time. 

(d) An ethics advisory shall sanction or disapprove only the matter in issue, 
shall not otherwise serve as precedent and shall not be published. 

(e) Ethics advisories shall be reviewed periodically by the committee. If, 
upon review, a majority of the committee present and voting decides that an 
ethics advisory should be withdrawn or modified, the requesting attorney shall 
be notified in writing of the committee’s decision by the executive director or 
assistant executive director. Until such notification, the attorney shall be 
deemed to have acted ethically and in good faith if he or she acts pursuant to 
the ethics advisory which is later withdrawn or modified. 

(f) If an inquiring attorney disagrees with the ethics advisory issued to him 
or her, the attorney may request reconsideration of the ethics advisory by 
writing to the committee prior to the next regularly scheduled meeting of the 
committee. 


History Note: Statutory Authority G.S. 84- Amended March 5, 1998; Amended Effective 
23, Readopted Effective December 8, 1994; February 5, 2004. 


D.0104. Formal ethics opinions and ethics decisions. 


(a) Requests for formal ethics opinions or ethics decisions shall be made in 
writing and submitted to the executive director or assistant executive director 
who, after determining that a request is in compliance with Rule .0102 of this 
subchapter, shall transmit the request to the chairperson of the committee. 

If a formal ethics opinion or ethics decision is requested concerning 
contemplated or actual conduct of another attorney, that attorney shall be 
given an opportunity to be heard by the committee, along with the person who 
requested the opinion, under such guidelines as may be established by the 
committee. At the discretion of the chairperson and the committee, additional 
persons or groups shall be notified by the method deemed most appropriate by 
the chairperson and provide them an opportunity to be heard by the commit- 
tee. 

(c) Upon initia! consideration of the request, by vote of a majority of the 
members of the committee present at the meeting, the committee shall prepare 
a written proposed response to the inquiry and shall determine whether to 
issue the response as a proposed ethics decision or a proposed formal ethics 
opinion. Prior to the next regularly scheduled meeting of the committee, all 
proposed formal ethics opinions shall be published and all proposed ethics 
decisions shall be circulated to the members of the council. 

(d) Prior to the next regularly scheduled meeting of the committee, any 
interested person or group may submit a written request to reconsider a 
proposed formal ethics opinion or a proposed ethics decision and may ask to be 
heard by the committee. The committee, under such guidelines as it may 
adopt, may allow or deny such request. 

(e) Upon reconsideration of a proposed formal ethics opinion or proposed 
ethics decision, the committee may, by vote of not less than a majority of the 
duly appointed members of the committee, revise the proposed formal ethics 
opinion or proposed ethics decision. Prior to the next regularly scheduled 
meeting of the committee, all revised proposed formal ethics opinions shall be 
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published and all revised proposed ethics decisions shall be circulated to the 
members of the council. 

(f) Upon completion of the process, the committee shall determine, by a vote 
of not less than a majority of the duly appointed members of the committee, 
whether to transmit a proposed formal ethics opinion or proposed ethics 
decision to the council with a recommendation to adopt. 

(g) Any interested person or group may request to be heard by the council 
prior to a vote on the adoption of a proposed formal ethics opinion or ethics 
decision. Whether permitted to appear before the council or not, the person or 
group has the right to file a written brief with the council under such rules as 
may be established by the council. 

(h) The council’s action on the proposed formal ethics opinion or ethics 
decision shall be determined by vote of the majority of the council present and 
voting. Notice of such action shall be provided to interested persons by the 
method deemed most appropriate by the chairperson. 

(i) A formal ethics opinion or ethics decision may be reconsidered or 
withdrawn by the council pursuant to rules which it may establish from time 
to time. 

(j) To vote, a member of the committee must be physically present at a 
meeting. 


History Note: Statutory Authority G.S. 84- Amended March 5, 1998; Amended Effective 
23, Readopted Effective December 8, 1994; February 5, 2004. 


SECTION .1700. THE PLAN OF LEGAL SPECIALIZATION 


D.1723. Revocation or suspension of certification as a specialist. 


(a) Automatic revocation. The board shall revoke its certification of a lawyer 
as a specialist if the lawyer is disbarred or receives a disciplinary suspension 
from the North Carolina State Bar, a North Carolina court of law, or, if the 
lawyer is licensed in another jurisdiction in the United States, from a court of 
law or the regulatory authority of that jurisdiction. Revocation shall be 
automatic without regard for any stay of the suspension period granted by the 
disciplinary authority. This provision shall apply to discipline received on or 
after the effective date of this provision. 

(b) Discretionary revocation or suspension. The board may revoke its certi- 
fication of a lawyer as a specialist if the specialty is terminated or may suspend 
or revoke such certification if it is determined, upon the board’s own initiative 
or upon recommendation of the appropriate specialty committee and after 
hearing before the board as provided in Rule .1802 and Rule .1803, that 

(1) the certification of the lawyer as a specialist was made contrary to the 
rules and regulations of the board; 

(2) the lawyer certified as a specialist made a false representation, omission 
or misstatement of material fact to the board or appropriate specialty commit- 
tee; 

(3) the lawyer certified as a specialist has failed to abide by all rules and 
regulations promulgated by the board; 

(4) the lawyer certified as a specialist has failed to pay the fees required; 

(5) the lawyer certified as a specialist no longer meets the standards 
established by the board for the certification of specialists; 

(6) the lawyer certified as a specialist received public discipline from the 
North Carolina State Bar on or after the effective date of this provision, other 
than suspension or disbarment from practice and the board finds that the 
conduct for which the professional discipline was received reflects adversely on 
the specialization program and the lawyer’s qualification as a specialist; or 
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(7) the lawyer certified as a specialist was sanctioned or received public 
discipline on or after the effective date of this provision from any state or 
federal court or, if the lawyer is licensed in another jurisdiction, from the 
regulatory authority of that jurisdiction in the United States, and the board 
finds that the conduct for which the sanctions or professional discipline was 
received reflects adversely on the specialization program and the lawyer’s 
qualification as a specialist. 

(c) Report to Board. A lawyer certified as a specialist has a duty to inform 
ee poate promptly of any fact or circumstance described in Rule .1723(a) and 

above. 

(d) Reinstatement. If the board revokes its certification of a lawyer as a 
specialist, the lawyer cannot again be certified as a specialist unless he or she 
so qualifies upon application made as if for initial certification as a specialist 
and upon such other conditions as the board may prescribe. If the board 
suspends certification of a lawyer as a specialist, such certification cannot be 
reinstated except upon the lawyer’s application therefore and compliance with 
such conditions and requirements as the board may prescribe. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended Effective February 5, 2004. 


SECTION .1800. HEARING AND APPEAL RULES OF THE BOARD OF 
LEGAL SPECIALIZATION 


D.1802. Denial, Revocation or Suspension of continued certification 
as a specialist. 


(a) Denial of continued certification. The board, upon its initiative or upon 
recommendation of the appropriate specialty committee, may deny continued 
certification of a specialist, if the applicant does not meet the requirements as 
found in Rule .1721(a) of this subchapter. 

(b) Revocation and Suspension of Certification as a Specialist. The board 
shall revoke the certification of a lawyer as provided in Rule .1723(a) of this 
subchapter and may revoke or suspend the certification of a lawyer as provided 
in Rule .1723(b) of this subchapter. 

(c) Notification of board action. The executive director shall notify the 
lawyer of the board’s action to grant or deny continued certification as a 
specialist upon application for continued certification pursuant to Rule 
.1721(a) of this subchapter, or to revoke or suspend continued certification 
pursuant to Rule .1723(a) or (b) of this subchapter. The lawyer will also be 
notified of his or her right to a hearing if a hearing is allowed by these rules. 

(d) Request for hearing. Within 21 days of the mailing of notice from the 
executive director of the board that the lawyer has been denied continued 
certification pursuant to Rule .1721(a) or that certification has been revoked or 
suspended pursuant to Rule .1723(b), the lawyer must request a hearing before 
the board in writing. There is no right to a hearing upon automatic revocation 
pursuant to Rule .1723(a). 

(e) Hearing procedure. Except as set forth in Rule .1802(f) below, the rules 
set forth in Rule .1801(a)(8) of this subchapter shall be followed when a lawyer 
requests a hearing regarding the denial of continued certification pursuant to 
Rule .1721(a) or the revocation or suspension of certification under Rule 
.1723(b). 

(f) Burden of proof: Preponderance of the evidence. A three-member panel of 
the board shall apply the preponderance of the evidence rule in determining 
whether the lawyer’s certification should be continued, revoked or suspended. 
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In cases of denial of an application for continued certification under Rule 
.1721(a), the burden of proof is upon the lawyer. In cases of revocation or 
suspension under Rule .1723(b), the burden of proof is upon the board. 

(g) Notification of board’s decision. After the hearing, the board shall timely 
notify the lawyer of its decision to regarding continued certification as a 
specialist. 


History Note: Statutory Authority G.S. 84- Amended October 24, 2003; Amended Effective 
23, Readopted Effective December 8, 1994; February 5, 2004. 


D.1803. Reserved. 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended Effective February 5, 2004. 


SECTION .2500. CERTIFICATION STANDARDS FOR THE CRIMINAL 
LAW SPECIALTY 


D.2505. Standards for certification as a specialist. 


Each applicant for certification as a specialist in criminal law, the subspe- 
cialty of state criminal law, or the subspecialty of criminal appellate practice 
shall meet the minimum standards set forth in Rule .1720 of this subchapter. 
In addition each applicant shall meet the following standards for certification: 

(a) Licensure and practice. An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of the application. 
During the period of certification an applicant shall continue to be licensed and 
in good standing to practice law in North Carolina. 

(b) Substantial involvement. An applicant shall affirm to the board that the 
applicant has experience through substantial involvement in the practice of 
criminal law. 

(1) Substantial involvement shall mean during the five years immediately 
preceding the application, the applicant devoted an average of at least 500 
hours a year to the practice of criminal law, but not less than 400 hours in any 
one year. “Practice” shall mean substantive legal work, specifically including 
representation in criminal trials, done primarily for the purpose of providing 
legal advice or representation, or a practice equivalent. 

(2) “Practice equivalent” shall mean: 

(A) Service as a law professor concentrating in the teaching of criminal law 
for one year or more, which may be substituted for one year of experience to 
meet the five-year requirement set forth in Rule .2505(b)(1) above; 

(B) Service as a federal, state or tribal court judge for one year or more, 
which may be substituted for one year of experience to meet the five-year 
requirement set forth in Rule .2505(b)(1) above; 

(3) For the specialty of criminal law and the subspecialty of state criminal 
law, the board shall require an applicant to show substantial involvement by 
providing information that demonstrates the applicant’s significant criminal 
trial experience such as; 

(A) representation during the applicant’s entire legal career in criminal 
trials concluded by verdict; 

(B) representation as principal counsel of record in federal felony cases or 
state felony cases (Class G or higher); 

(C) court appearances in other substantive criminal proceedings in criminal 
court of any jurisdiction; and 
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(D) representation in appeals of decisions to the North Carolina Court of 
Appeals, the North Carolina Supreme Court, or any federal appellate court. 

(4) For the subspecialty of criminal appellate practice, the applicant must 
have been engaged in the active practice of criminal appellate law for at least 
five years prior to certification during which the applicant devoted an average 
of at least 500 hours a year to the practice of criminal law (in both trial and 
appellate courts), but not less than 400 hours in any one year. The board may 
require an applicant to show substantial involvement in criminal appellate law 
by providing information regarding the applicant’s participation, during the 
five years prior to application, in activities such as brief writing, motion 
practice, oral arguments, and the preparation and argument of extraordinary 
writs. 

(c) Continuing legal education. 

(1) In the specialty of criminal law, the state criminal law subspecialty, and 
the criminal appellate practice subspecialty, an applicant must have earned no 
less than 40 hours of accredited continuing legal education credits in criminal 
law during the three years preceding the application, which 40 hours must 
include the following: 

(A) at least 34 hours in skills pertaining to criminal law, such as evidence, 
substantive criminal law, criminal procedure, criminal trial advocacy, criminal 
trial tactics, and appellate advocacy; 

(B) at least 6 hours in the area of ethics and criminal law. 

(2) In order to be certified as a specialist in both criminal law and the 
subspecialty of criminal appellate law, an applicant must have earned no less 
than 46 hours of accredited continuing legal education credits in criminal law 
during the three years preceding application, which 46 hours must include the 
following: 

(A) at least 40 hours in skills pertaining to criminal law, such as evidence, 
substantive criminal law, criminal procedure, criminal trial advocacy, criminal 
trial tactics, and appellate advocacy; 

(B) at least 6 hours in the area of ethics and criminal law. 

(d) Peer review. 

(1) Each applicant for certification as a specialist in criminal law, the 
subspecialty of state criminal law, and the subspecialty of criminal appellate 
practice must make a satisfactory showing of qualification through peer 
review. 

(2) All references must be licensed and in good standing to practice in North 
Carolina and must be familiar with the competence and qualifications of the 
applicant in the specialty field. The applicant consents to the confidential 
inquiry by the board or the specialty committee of the submitted references 
and other persons concerning the applicant’s competence and qualifications. 

(3) Written peer reference forms will be sent by the board or the specialty 
committee to the references. Completed peer reference forms must be received 
from at least five of the references. The board or the specialty committee may 
contact in person or by telephone any reference listed by an applicant. 

(4) Each applicant for must provide for reference and independent inquiry 
the names and addresses of the following: (i) ten lawyers and judges who 
practice in the field of criminal law and who are familiar with the applicant’s 
practice, and (ii) opposing counsel and the judge in last ten serious (Class G or 
higher) felony cases tried by the applicant. 

(5) Areference may not be related by blood or marriage to the applicant nor 
may the reference be a partner or associate of the applicant at the time of the 
application. 

(e) Examination. The applicant must pass a written examination designed 
to test the applicant’s knowledge and ability. 

(1) Terms. The examination(s) shall be in written form and shall be given at 
such times as the board deems appropriate. The examination(s) shall be 
administered and graded uniformly by the specialty committee. 
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(2) Subject matter. 

(A) The examination shall cover the applicant’s knowledge in the following 
topics in criminal law, in the subspecialty of state criminal law, and/or in the 
subspecialty of criminal appellate practice, as the applicant has elected: 

(i) the North Carolina and Federal Rules of Evidence; 

(ii) state and federal criminal procedure and state and federal laws affecting 
criminal procedure; 

(iu) constitutional law; 

(iv) appellate procedure and tactics; 

(v) trial procedure and trial tactics; 

(vi) criminal substantive law; 

(vii) the North Carolina Rules of Appellate Procedure. 

(B) An applicant for certification in the specialty of criminal law shall take 
part I (covering state law) and part IT (covering federal law) of the criminal law 
examination. An applicant for certification in the subspecialty of state criminal 
law shall take part I of the criminal law examination. 

(3) Requirement of criminal law examination for criminal appellate practice. 
An applicant for certification in the subspecialty of criminal appellate practice 
must successfully pass the examination in criminal law. If an applicant for 
certification in criminal appellate practice is already certified as a specialist in 
the subspecialty of state criminal law, then the applicant must take part II 
(covering federal law) of the examination in criminal law as well as the 
criminal appellate practice examination. | 


History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended Effective February 5, 2004. 


D.2506. Standards for continued certification as a specialist. 


The period of certification is five years. A certified specialist who desires 
continued certification must apply for continued certification within the time 
limit described in Rule .2506(d) below. No examination will be required for 
continued certification. However, each applicant for continued certification as 
a specialist shall comply with the specific requirements set forth below in 
addition to any general standards required by the board of all applicants for 
continued certification. 

(a) Substantial involvement. The specialist must demonstrate that for the 
five years preceding reapplication he or she has had substantial involvement 
in the specialty or subspecialty as defined in Rule .2505(b). 

(b) Continuing legal education. The specialist must have earned no less 
than 65 hours of accredited continuing legal education credits in criminal law 
with not less than 6 credits earned in any one year. 

(c) Peer review. The specialist must comply with the requirements of Rule 
.2505(d) of this subchapter. 

(d) Time for application. Application for continuing certification shall be 
made not more than 180 days nor less than 90 days prior to the expiration of 
the prior period of certification. 

(e) Lapse of certification. Failure of a specialist to apply for continued 
certification in a timely fashion will result in a lapse of certification. Following 
such lapse, recertification will require compliance with all requirements of 
Rule .2505 of this subchapter, including the examination. 

(f) Suspension or revocation of certification. If an applicant’s certification 
has been suspended or revoked during the period of certification, then the 
application shall be treated as if it were for initial certification under Rule 
.2505 of this subchapter. 
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History Note: Statutory Authority G.S. 84- 
23, Readopted Effective December 8, 1994; 
Amended Effective February 5, 2004. 


SUBCHAPTER 1E. REGULATIONS FOR 
ORGANIZATIONS PRACTICING LAW 


SECTION .0300. RULES CONCERNING PREPAID LEGAL SERVICES 
PLANS 


E.0302. Registration site. 


A prepaid legal services plan must be registered with the North Carolina 
State Bar prior to its implementation or operation in North Carolina. A duly 
authorized committee (hereafter, committee) of the North Carolina State Bar 
Council shall review a submitted plan to determine if it is a prepaid legal 
services plan pursuant to Rule .0310, and therefore should be registered in 
North Carolina. The committee may appoint a subcommittee to conduct an 
initial review and to recommend to the committee whether the plan meets the 
definition of a prepaid legal services plan. The committee shall also establish 
rules and procedures regarding the initial and annual registrations of prepaid 
legal services plans. 


History Note: Statutory Authority G.S. 84- 
23; G.S. 84-23.1, Adopted Effective December 8, 
1994; Amended Effective February 5, 2004. 
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Index to Rules, Regulations and Organization of the 
North Carolina State Bar 


O STANDING COMMITTEES AND BOARDS 
—Cont’d 
ORGANIZATIONS PRACTICING LAW. Legal specialization board —Cont’d 
Prepaid legal servicing plans Revocation or suspension. 
registration. Automatic revocation, discretionary 
Registration, Subchapter E, §.0302. revocation or suspension, Subchapter 
D,$.1723; 
S 


STANDING COMMITTEES AND 
BOARDS. 
Legal specialization board. 
Hearings on appeals. 
Denial, revocation and suspension of 
continued certification, Subchapter D, 
§.1802. 
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Rule 0.2 REVISED RULES OF PROFESSIONAL CONDUCT Rule 0.2 


THE REVISED RULES OF PROFESSIONAL 
CONDUCT OF THE NORTH CAROLINA 
STATE BAR 


Revised effective February 27, 2003, with amendments effective February 5, 
2004. 


A complete set of all referenced ethics opinions may be obtained from the 
North Carolina State Bar. Contact Jennifer Eichenberger, Director of 
Communications, P.O. Box 25908, Raleigh, N.C. 27611. 


Preamble and Scope 


Rule 
0.2. Scope. 


Index follows Rules. 


PREAMBLE AND SCOPE 


Rule 0.2. Scope. 


[1] The Rules of Professional Conduct are rules of reason. They should be 
interpreted with reference to the purposes of legal representation and of the 
law itself. Some of the Rules are imperatives, cast in the terms “shall” or “shall 
not.” These define proper conduct for purposes of professional discipline. 
Others, generally cast in the term “may,” are permissive and define areas 
under the Rules in which the lawyer has discretion to exercise professional 
judgment. No disciplinary action should be taken when the lawyer chooses not 
to act, or acts within the bounds of such discretion. Other Rules define the 
nature of relationships between the lawyer and others. The Rules are thus 
partly obligatory and disciplinary, and partly constitutive and descriptive in 
that they define a lawyer’s professional role. Many of the Comments use the 
term “should.” Comments do not add obligations to the Rules but provide 
guidance for practicing in compliance with the Rules. 

[2] The Rules presuppose a larger legal context shaping the lawyer’s role. 
That context includes court rules and statutes relating to matters of licensure, 
laws defining specific obligations of lawyers and substantive and procedural 
law in general. The Comments are sometimes used to alert lawyers to their 
responsibilities under such other law. 

[3] Compliance with the Rules, as with all law in an open society, depends 
primarily upon understanding and voluntary compliance, secondarily upon 
reinforcement by peer and public opinion, and finally, when necessary, upon 
enforcement through disciplinary proceedings. The Rules do not, however, 
exhaust the moral and ethical considerations that should inform a lawyer, for 
no worthwhile human activity can be completely defined by legal rules. The 
Rules simply provide a framework for the ethical practice of law. 

[4] Furthermore, for purposes of determining the lawyer’s authority and 
responsibility, principles of substantive law external to these Rules determine 
whether a client-lawyer relationship exists. Most of the duties flowing from the 
client-lawyer relationship attach only after the client has requested the lawyer 
to render legal services and the lawyer has agreed to do so. But there are some 
duties, such as that of confidentiality under Rule 1.6, that attach when the 
lawyer agrees to consider whether a client-lawyer relationship shall be 
established. Rule 1.18. Whether a client-lawyer relationship exists for any 
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specific purpose can depend on the circumstances and may be a question of 
fact. | 

[5] Under various legal provisions, including constitutional, statutory, and 
common law, the responsibilities of government lawyers may include authority 
concerning legal matters that ordinarily reposes in the client in private 
client-lawyer relationships. For example, a lawyer for a government agency 
may have authority on behalf of the government to decide upon settlement or 
whether to appeal from an adverse judgment. Such authority in. various 
respects is generally vested in the attorney general and the state’s attorney in 
state government, and their federal counterparts, and the same may be true of 
other government law officers. Also, lawyers under the supervision of these 
officers may be authorized to represent several government agencies in 
intragovernmental legal controversies in circumstances where a private law- 
yer could not represent multiple private clients. These Rules do not abrogate 
any such authority. 

[6] Failure to comply with an obligation or prohibition imposed by a Rule is 
a basis for invoking the disciplinary process. The Rules presuppose that 
disciplinary assessment of a lawyer’s conduct will be made on the basis of the 
facts and circumstances as they existed at the time of the conduct in question 
and in recognition of the fact that a lawyer often has to act upon uncertain or 
incomplete evidence of the situation. Moreover, the Rules presuppose that 
whether or not discipline should be imposed for a violation, and the severity of 
a sanction, depend on all the circumstances, such as the willfulness and © 
seriousness of the violation, extenuating factors, and whether there have been 
previous violations. 

[7] Violation of a Rule should not give rise itself to a cause of action against 
a lawyer nor should it create any presumption in such a case that a legal duty 
has been breached. In addition, violation of a Rule does not necessarily 
warrant any other nondisciplinary remedy, such as disqualification of a lawyer 
in pending litigation. The rules are designed to provide guidance to lawyers 
and to provide a structure for regulating conduct through disciplinary agen- 
cies. They are not designed to be a basis for civil liability. Furthermore, the 
purpose of the Rules can be subverted when they are invoked by opposing 
parties as procedural weapons. The fact that a Rule is a just basis for a 
lawyer’s self-assessment, or for sanctioning a lawyer under the administration 
of a disciplinary authority, does not imply that an antagonist in a collateral 
proceeding or transaction has standing to seek enforcement of the Rule. 
Accordingly, nothing in the Rules should be deemed to augment any substan- 
tive legal duty of lawyers or the extra-disciplinary consequences of violating 
such a Rule. 

[8] The Comment accompanying each Rule explains and illustrates the 
meaning and purpose of the Rule. The Preamble and this note on Scope provide 
general orientation. The Comments are intended as guides to interpretation, 
but the text of each Rule is authoritative. Research notes were prepared to 
compare counterparts in the original Rules of Professional Conduct (adopted 
1985, as amended) and to provide selected references to other authorities. The 
notes have not been adopted, do not constitute part of the Rules, and are not 
intended to affect the application or interpretation of the Rules and Comments. 


History Note: Statutory Authority G.S. 84- 
23; Adopted July 24, 1997; Amended Effective 
February 5, 2004. 
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Rule 1.4 REVISED RULES OF PROFESSIONAL CONDUCT Rule acl 


CLIENT-LAWYER RELATIONSHIP 


Rule 1.4. Communication. 


CASE NOTES 


Reimbursement of Client’s Lost Wages relief from stay hearing where it was obvious 
Resulting from Failure to Communicate that the attorney had not properly communi- 
Change in Hearing Date. — Pursuant to cated with the client when the attorney failed 
N.C. R. Prof. Conduct 1.4 and 28 U.S.C.S. to return the debtor’s phone calls or inform the 
§ 1334, a bankruptcy court ordered an attor- debtor of the hearing change. In re Newkirk, 
ney to reimburse a Chapter 7 debtor for wages 297 Bankr. 457, 2002 Bankr. LEXIS 1762 
lost when the debtor showed up at a postponed (Bankr. W.D.N.C. 2002). 


Rule 1.7. Conflict of interest: Current clients. 


CASE NOTES 


Conflict of Interest Shown. — the attorney that owned that Seperenags com- 
Counsel was properly disqualified and a find- pany. Oliver v. Bynum, — N.C. App 
ing of a conflict of interest was properly made S.E.2d —, 2004 N.C. App. LEXIS 304 (Mar. 2, 
where competent evidence showed that counsel 2004). 
engaged in a civil conspiracy, maintenance, and Cited in Cunningham v. Sams, — N.C. App. 
champerty in his involvement in a lawsuit by —, 588 S.E.2d 484, 2003 N.C. App. LEXIS 2038 
his client against a development company and (2003). 


Rule 1.9. Duties to former clients. 


CASE NOTES 


Conflict of Interest Shown. — the attorney that owned that development com- 
Counsel was properly disqualified and a find- pany. Oliver v. Bynum, — N.C. App. —, — 
ing of a conflict of interest was properly made S.E.2d —, 2004 N.C. App. LEXIS 304 (Mar. a 
where competent evidence showed that counsel 2004). 
engaged in a civil conspiracy, maintenance, and Cited in Cunningham v. Sams, — N.C. App. 
champerty in his involvement in a lawsuit by —, 588 S.E.2d 484, 2003 N.C. App. LEXIS 2038 
his client against a development company and = (2003). 


ADVOCATE 


Rule 3.7. Lawyer as witness. 


CASE NOTES 
Lawyer Likely to Be Material Witness.— cause they intended to call him as a witness. 
Attorneys’ claim that their former clients Cunningham v. Sams, — N.C. App. —, 588 


new lawyer participated in meetings that they S.E.2d 484, 2003 N.C. App. LEXIS 2038 (2003). 
held with the client while they represented her Lawyer Properly Disqualified. — Trial 
in a divorce action was sufficient to show that court did not err in disqualifying a client's 
the new lawyer could provide testimony about counsel in a case brought by a law firm against 
services the attorneys provided to the client the client to recover fees where, based on the 
that was relevant to their claim for unpaid  client’s deposition, it appeared that the lawyer 
legal fees; the trial court did not abuse its had relevant information regarding the nature 
discretion by granting the attorney's motion to and the value of the fees sought. Robinson & 
disqualify the client’s new lawyer from repre- Lawing, L.L.P. v. Sams, — N.C. App. —, 587 
senting her during trial of their lawsuit be- S.E.2d 923, 2003 N.C. App. LEXIS 2056 (2003). 
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Rule 3.8 REVISED RULES OF PROFESSIONAL CONDUCT Rule 5.6 


Rule 3.8. Special responsibilities of a prosecutor. 


CASE NOTES 


Appellate Advocacy. — Supreme Court of cases regarding appeals from probation revoca- 
North Carolina admonished the State for its tions. State v. Hooper, — N.C. —, — 8.E.2d —, 
conflicting arguments in at least two different 2004 N.C. LEXIS 12 (Feb. 6, 2004). 


LAW FIRMS AND ASSOCIATIONS 


Rule 5.6. Restrictions on right to practice. 


Legal Periodicals. — For comment, “Let’s Contracts Between Attorneys in North Caroli- 
Be Reasonable: Rethinking the Prohibition na,” see 82 N.C.L. Rev. 249 (2003). 
Against Noncompete Clauses in Employment 
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Rule .0501 §RULES GOVERNING ADMISSION TO PRACTICE OF LAW Rule .0501 


RULES GOVERNING ADMISSION TO 
PRACTICE OF LAW 


Effective February 1, 1976, 
with amendments received effective February 20, 2004. 


Section .0500. Requirements for Rule 
Applicants .0502. Requirements for comity applicants. 
Rule Index follows Rules. 


.0501. Requirements for general applicants. 
SECTION .0500. REQUIREMENTS FOR APPLICANTS 


Rule .0501. Requirements for general applicants. 


As a prerequisite to being licensed by the Board to practice law in the State 
of North Carolina, a general applicant shall: 

(1) Possess the qualifications of character and general fitness requisite for 
an attorney and counselor-at-law, and be of good moral character and entitled 
to the high regard and confidence of the public and have satisfied the 
requirements of Section .0600 of this Chapter both at the time the license is 
issued and at the time of standing and passing a written bar examination as 
prescribed in Section .0900 of this Chapter; 

(2) Possess the legal educational qualifications as prescribed in Section 
.0700 of this Chapter; 

(3) Be of the age of at least eighteen (18) years; 

(4) Have filed formal application as a general applicant in accordance with 
Section .0400 of this Chapter; 

(5) Stand and pass a written bar examination as prescribed in Section .0900 
of this Chapter; 

(6) Have stood and passed the Multistate Professional Responsibility Ex- 
amination approved by the Board within the twenty-four (24) month period 
next preceding the beginning day of the written bar examination prescribed by 
Section .0900 of this Chapter which the applicant applies to take, or shall take 
and pass the Multistate Professional Responsibility Examination within the 
twelve (12) month period thereafter; or, if later, shall take and pass the first 
Multistate Professional Responsibility Examination offered after the Board 
releases the results of the applicant’s written examination. 

(7) If the applicant is or has been a licensed attorney, then the applicant be 
in good standing in every jurisdiction within each state, territory of the United 
States, or the District of Columbia, in which the applicant is or has been 
licensed to practice law and not under any charges of misconduct while the 
application is pending before the Board. 

(a) For purposes of this rule, an applicant is “in good standing” in a 
jurisdiction if: 

(i) The applicant is an active or inactive member of the bar of the jurisdic- 
tion and the jurisdiction issues a certificate attesting to the applicant’s good 
standing therein; or 

(ii) The applicant was formerly a member of the bar of the jurisdiction and 
the jurisdiction certifies the applicant was in good standing at the time that the 
applicant ceased to be a member. 

(b) If the jurisdiction in which the applicant is inactive or was formerly a 
member will not certify the applicant’s good standing solely because of the 
non-payment of dues, the Board, in its discretion, may waive such certification 
from that jurisdiction. 


Te. 


Rule .0502 © RULES GOVERNING ADMISSION TO PRACTICE OF LAW Rule .0502 


History Note: Statutory Authority G.S. 84- Legal Periodicals. — 
24; Eff. February 1, 1976; Amended effective For article, “Improving the Fitness Inquiry of 
August 23, 1977; September 4, 1979; February the North Carolina Bar Application,” see 81 
25, 1980; April 8, 1983; August 28, 1984; July N.C.L. Rev. 2179 (2003). 
26, 1985; Amended effective February 3, 1988; 
Amended effective May 5, 1994; Amended effec- 
tive March 6, 1997; Amended Effective Febru- 
ary 20, 2004. 


Rule .0502. Requirements for comity applicants. 


Any attorney at law duly admitted to practice in another state, or territory 
of the United States, or the District of Columbia, upon written application may, 
in the discretion of the board, be licensed to practice law in the State of North 
Carolina without written examination provided each such applicant shall: 

(1) File with the Secretary, upon such forms as may be supplied by the 
Board, a typed application in duplicate which will be considered by the Board 
after at least six (6) months from the date of filing; the application requires: 

(a) That an applicant supply full and complete information in regard to his 
background, including family, past residences, education, military, employ- 
ment, credit status, whether he has been a party to any disciplinary or legal 
proceedings, mental illness, references, the nature of the applicant’s practice of 
law, and familiarity with the Code of Professional Responsibility as Promul- 
gated by the North Carolina State Bar; 

(b) That the applicant furnish the following documentation: 

i. Certificates of Moral Character from four (4) individuals who know the 
applicant; 

i. A recent photograph; 

ui. Two (2) sets of clear fingerprints; 

iv. A certification of the Court of Last Resort from the jurisdiction from 
which the applicant is applying; 

v. Transcripts from the applicant’s undergraduate and graduate schools; 

vi. Acopy of all applications for admission to the practice of law that he has 
filed with any state, territory, or the District of Columbia; 

vil. Acertificate of admission to the bar of any state, territory, or the District 
of Columbia; 

vu. A certificate from the proper court or body of every state in which the 
applicant is licensed therein that he is in good standing and not under pending 
charges of misconduct; 

(2) Pay to the Board with each typewritten application, a fee of $1, 500.00, no 
part of which may be refunded to the applicant whose application is denied: 

(3) Prove to the satisfaction of the Board that the applicant is duly licensed 
to practice law in a state, or territory of the United States, or the District of 
Columbia having comity with North Carolina and that in such state, or 
territory of the United States, or the District of Columbia, while so licensed 
therein, the applicant has been for at least four out of the last six years, 
immediately preceding the filing of this application with the Secretary, actively 
and substantially engaged in the full-time practice of law. Practice of law for 
the purposes of this rule when conducted pursuant to a license granted by 
another jurisdiction shall include: 

(a) The practice of law as defined by G.S. 84-2.1; or 

(b) Activities which would constitute the practice of law if done for the 
general public; or 

(c) Legal Service as a corporate counsel; or 

(d) Judicial service in a court of record or other legal service with any local 
or state government or with the federal government; or 
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Rule .0502 RULES GOVERNING ADMISSION TO PRACTICE OF LAW Rule .0502 


(e) Service as a member of a Judge Advocate General’s Department of one of 
the military branches of the United States, whether or not such service is in 
the jurisdiction in which applicant is duly licensed; or 

(f) A full time faculty member in a law school approved by the Council of the 
North Carolina State Bar. 

Employment in North Carolina, when conducted pursuant to a license 
granted by another jurisdiction, to meet the requirement of this rule is limited 
to: 

(a) Employment as house counsel by a person, firm, association, or corpo- 
ration engaged in business in this state which business does not include the 
selling or furnishing of legal advice or services to others; or 

(b) Employment as a full time faculty member of a law school approved by 
the Council of the North Carolina State Bar; or 

(c) Employment as a full time member of the faculty of the Institute of 
Government of the University of North Carolina at Chapel Hill; or 

(d) Service as a member of a Judge Advocate General’s Department of one of 
the military branches of the United States. 

(4) Satisfy the Board that the state, or territory of the United States, or the 
District of Columbia, in which the applicant is licensed and from which he 
seeks comity will admit North Carolina attorneys to the practice of law in such 
state, or territory of the United States, or the District of Columbia, without 
written examination, other than the Multistate Professional Responsibility 
Examination; 

(5) Be in good standing in every jurisdiction within each state, territory of 
the United States, or the District of Columbia, in which the applicant is or has 
been licensed to practice law and not under charges of misconduct while the 
application is pending before the Board. 

(a) For purposes of this rule, an applicant is “in good standing” in a 
jurisdiction if: 

(i) the applicant is an active or inactive member of the bar of the jurisdiction 
and the jurisdiction issues a certificate attesting to the applicant’s good 
standing therein; or 

Gi) the applicant was formerly a member of the jurisdiction and the 
jurisdiction certifies the applicant was in good standing at the time that the 
applicant ceased to be a member. 

(b) If the jurisdiction in which the applicant is inactive or was formerly a 
member will not certify the applicant’s good standing solely because of the 
non-payment of dues, the Board, in its discretion, may waive such certification 
from that jurisdiction. 

The applicant must not only be in good standing but also must be an active 
member of each jurisdiction on which the applicant relies for admission by 
comity. 

(6) Be of good moral character and have satisfied the requirements of 
Section .0600 of this Chapter; 

(7) Meet the educational requirements of Section .0700 of this Chapter as 
hereinafter set out if first licensed to practice law after August, 1971; 

(8) Not have taken and failed the written North Carolina Bar Examination 
within ten (10) years prior to the date of filing the applicant’s comity 
application; 

(9) Have stood and passed the Multistate Professional Responsibility Ex- 
amination approved by the Board. 


History Note: Statutory Authority G.S. 84- April 8, 1983; August 28, 1984; July 26, 1985; 
24; Eff. February 1, 1976; amended January 31, February 3, 1988; May 5, 1994; amended April 
1977; August 23, 1977; February 23, 1978; 17, 1998; Amended Effective February 20, 
August 29, 1978; September 4, 1979; February 2004. 

25, 1980; May 4, 1982; November 10, 1982; 
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Rule .1203 RULES GOVERNING ADMISSION TO PRACTICE OF LAW Rule .1203 


SECTION .1200. BOARD HEARINGS 
Rule .1203. Conduct of hearings. 


Legal Periodicals. — For article, “Improv- Bar Application,” see 81 N.C.L. Rev. 2179 
ing the Fitness Inquiry of the North Carolina (2003). 
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Rule 3 SUPREME COURT LIBRARY RULES Rule 3 


NORTH CAROLINA SUPREME COURT 
LIBRARY RULES 


Adopted December 20, 1967, 
with amendments received effective March 1, 2004. 


Hours and Use of Library 


Rule 
3. Hours. 


Index follows Rules. 


HOURS AND USE OF LIBRARY 


Rule 3. Hours. 


Except when the Library Committee authorizes that it be closed, the Library 
shall be open for public use on Monday through Friday from eight-thirty o’clock 
in the morning until four-thirty o’clock in the afternoon. (Amended July 24, 
1980; November 8, 1983, eff. January 1, 1984; amended March 1, 2004.) 
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Rule 502 


WORKERS’ COMPENSATION RULES 


Rule 613 


WORKERS’ COMPENSATION RULES OF THE 
NORTH CAROLINA INDUSTRIAL 
COMMISSION 


Effective June 1, 2000, as amended through March 1, 2001. 


ARTICLE V. AGREEMENTS 


Rule 502. Compromise settlement agreements. 
CASE NOTES 


Finalizing Settlement Agreement. — 
Signed memorandum of settlement fully com- 
plied with the workers’ compensation rules, 
and was a valid compromise settlement agree- 
ment subject to approval by the Industrial 
Commission, even though the worker had 


changed his mind after reaching the agreement 
at a settlement conference and had not signed a 
clincher agreement. Lemly v. Colvard Oil Co., 
157 N.C. App. 99, 577 S.E.2d 712, 2003 N.C. 
App. LEXIS 372 (2003). 


ARTICLE VI. CONTESTED CASES 


Rule 605. Discovery. 


CASE NOTES 


Discovery Sanction Proper. — G.S. 97- 
80(a) gave the North Carolina Industrial Com- 
mission the power to make rules consistent 
with the Workers’ Compensation Act for carry- 
ing out its provisions, Workers’ Comp. R. N.C. 
Indus. Comm’n 605(1), provided that the com- 
mission was allowed to order discovery and 
impose discovery sanctions, and Workers’ 
Comp. R. N.C. Indus. Comm’n 802 provided 
that “failure to comply” with the Workers’ Com- 
pensation Rules may have subjected the viola- 


tor to any of the sanctions outlined in G.S. 1A-1, 
N.C. R. Civ. P. 37; a discovery sanction which 
struck the employer’s defenses was proper and 
was affirmed where the sanction was imposed 
three and a half months after the employer had 
been ordered to respond to the interrogatories 
and was warned that his refusal to answer may 
have resulted in sanctions. Joyner v. Mabrey 
Smith Motor Co., — N.C. App. —, 587 S.E.2d 
451, 2003 N.C. App. LEXIS 1994 (2003). 


Rule 609. Motions practice in contested cases. 
CASE NOTES 


Panel of the North Carolina Industrial 
Commission Which Heard An Employer’s 
Appeal. — from a decision by a deputy com- 
missioner which awarded workers’ compensa- 
tion benefits to an employee was not barred 
from finding that the appeal was untimely 


Rule 613. Dismissals and removals. 


because the chairman of the Commission had 
denied the employee’s motion to dismiss the 
appeal. Cornell v. Western & Southern Life Ins. 
Co., — N.C. App. —, 590 S.E.2d 294, 2004 N.C. 
App. LEXIS 4 (2004). 


CASE NOTES 


Dismissals for Failure to Prosecute. — 
When dismissing a worker’s claim with preju- 
dice for his failure to prosecute, under Workers’ 
Comp. R. N.C. Indus. Comm’n 613(1)(c), a dep- 


uty commissioner and the North Carolina In- 
dustrial Commission had to consider (1) 
whether the worker acted in a manner which 
deliberately or unreasonably delayed the mat- 


Rule 614 


ter; (2) the amount of prejudice, ifany, to the 
employer and insurer caused by the worker’s 
failure to prosecute, and (3) the reason, if one 
existed, that sanctions short of dismissal would 
not suffice, and, as neither the deputy commis- 
sioner nor the Commission made findings. of 
fact or conclusions of law regarding these fac- 


WORKERS’ COMPENSATION RULES. 


Rule 802 


tors, their dismissal of the worker’s claim was 
insufficient as a matter of law, and the Com- 
mission erred as a matter of law in summarily 
affirming the deputy commissioner. Lee v. 
Roses, — N.C. App. —, 590 S.E:2d 404, 2004 
N.C. App. LEXIS 14 (2004). 


Rule 614. Attorneys retained for proceedings. 


CASE NOTES 


Employer’s Appeal Dismissed As Un- 
timely. — Panel of the North Carolina Indus- 
trial Commission which heard an employer’s 
appeal from a decision by a deputy commis- 
sioner which awarded workers’ compensation 
benefits to an employee was not barred from 
finding that the appeal was untimely because 
the chairman of the Commission had denied 
the employee’s motion to dismiss the appeal, 
and the record supported the panel’s findings 


that the appeal was untimely because it was 
filed more than 15 days after the deputy com- 
missioner faxed his decision to a law firm that 
represented the employer and that counsel’s 
failure to file the appeal on time should not be 
excused under the doctrine of excusable ne- 
glect. Cornell v. Western & Southern Life Ins. 
Co., — N.C. App. —, 590 S.E.2d 294, 2004 N.C. 
App. LEXIS 4 (2004). 


ARTICLE VII. APPEALS 


Rule 703. Review of Administrative Decisions. 


CASE NOTES 


Panel of the North Carolina Industrial 
Commission Which Heard An Employer’s 
Appeal. — from a decision by a deputy com- 
missioner which awarded workers’ compensa- 
tion benefits to an employee was not barred 
from finding that the appeal was untimely 


because the chairman of the Commission had 
denied the employee’s motion to dismiss the 
appeal. Cornell v. Western & Southern Life Ins. 
Co., — N.C. App. —, 590 S.E.2d 294, 2004 N.C. 
App. LEXIS 4 (2004). 


ARTICLE VIII. RULES OF THE COMMISSION 


Rule 802. Sanctions. 


CASE NOTES 


Discovery Sanction Proper — G.S. 97- 
80(a) gave the North Carolina Industrial Com- 
mission the power to make rules consistent 
with the Workers’ Compensation Act for carry- 
ing out its provisions, Workers’ Comp. R. N.C. 
Indus. Comm’n 605(1), provided that the com- 
mission was allowed to order discovery and 
impose discovery sanctions, and Workers’ 
Comp. R. N.C. Indus. Comm’n 802 provided 
that “failure to comply” with the Workers’ Com- 
pensation Rules may have subjected the viola- 
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tor to any of the sanctions outlined in G.S. 1A-1, 
N.C. R. Civ. P. 37; a discovery sanction which 
struck the employer’s defenses was proper and 
was affirmed where the sanction was imposed 
three and a half months after the employer had 
been ordered to respond to the interrogatories 
and was warned that his refusal to answer may 
have resulted in sanctions. Joyner v. Mabrey 
Smith Motor Co., — N.C. App. —, 587 S.E.2d 
451, 2003 N.C. App. LEXIS 1994 (20038). 


Rule 4 RULES FOR MEDIATED SETTLEMENT CONFERENCES Rule 4 


RULES FOR MEDIATED SETTLEMENT AND 
NEUTRAL EVALUATION CONFERENCES OF 
THE NORTH CAROLINA INDUSTRIAL 
COMMISSION 


Effective June 1, 2000. 


Rule 4. Duties of parties, representatives, and attorneys. 


CASE NOTES 


Finalizing Agreement. — Signed memo-_ though the worker had not signed a clincher 
randum of settlement fully complied with the agreement. Lemly v. Colvard Oil Co., 157 N.C. 
workers’ compensation rules, and was a valid App. 99,577 S.E.2d 712, 2003 N.C. App. LEXIS 
compromise settlement agreement subject to 372 (2003). 
approval by the industrial commission, even 
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Rule 10(d) RULES OF FOURTH CIRCUIT COURT OF APPEALS Rule 10(d) 


LOCAL RULES OF THE UNITED STATES 
COURT OF APPEALS FOR THE 
FOURTH CIRCUIT 


Revised effective October, 1992, 
with amendments through December 1, 2003. 


Rule Rule 
10(d). Confidential Materials [Proposed new Index follows Rules. 
Local Rule 10(d) — see Editor’s Note]. 


Rule 10(d). Confidential Materials [Proposed new Local Rule 10(d) — 
see Editor’s Note]. 


(1) Personal or Sensitive Data. In compliance with the United States 
Judicial Conference Policy on Privacy and Public Access to Electronic Case 
Files and in order to promote electronic access to case files while protecting 
personal privacy and other legitimate interests, parties should not include 
personal or sensitive data in documents filed with the Court unless necessary 
and relevant to the case and filed in accordance with the provisions of this rule. 

(A) Exclusion or Partial Redaction Required. Parties shall not include, or 
shall partially redact where inclusion is necessary, the following personal data 
identifiers in any motion, brief, appendix, or other document filed with the 
Court, including exhibits thereto, whether filed electronically or in paper form, 
unless otherwise ordered by the Court: 

(i) Social Security Numbers. If an individual’s social security number must 
be included, only the last four digits of that number should be used. 

Gi) Financial Account Numbers. If financial account numbers are relevant, 
only the last four digits of these numbers should be used. 

(iii) Names of Minor Children. If the involvement of a minor child must be 
mentioned, only the initials of that child should be used. 

(iv) Dates of Birth. If an individual’s date of birth must be included, only the 
year should be used. 

(v) Home Addresses in Criminal Cases. If, in a criminal case, an individual’s 
home address must be included, only the city and state should be used. 

(B) Other Personal or Sensitive Data. Although not specifically covered by 
this rule, caution should be used when filing documents containing informa- 
tion such as a driver’s license number, medical records (including treatment 
and diagnosis), employment history, and proprietary or trade secret informa- 
tion. 

(C) Amendment of Caption. If protection of a party’s name is sought for any 
reason in a case that did not proceed by way of pseudonym or initials before the 
district court or agency, a motion to amend caption must accompany the notice 
of appeal or petition for review. 

(D) Redaction of Copies of Documents Filed before the District Court or 
Agency. If any of the personal data identifiers listed in (A) above were included 
in documents filed before the district court or agency, the parties shall partially 
redact these identifiers from all copies of such documents filed with this Court 
and provide notice of such redaction to this Court, the district court, and the 
other parties. 

(E) Filing of Unredacted Documents under Seal. In accordance with the 
E-Government Act of 2002, a party wishing to file a motion, brief, appendix, or 
other document containing any of the unredacted personal data identifiers 
listed in (A) above may do so by filing: 
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(i) a notice that both redacted and unredacted copies of the document are 
being filed; 

(ii) four unredacted copies of the document in an envelope marked SEALED, 
with the first page of each copy conspicuously marked SEALED; and 

(iii) one redacted copy for the public file. 

(2) Certificates of Confidentiality. At the time of filing any motion, brief, 
appendix or other document containing or otherwise disclosing materials held 
under seal by another court or agency, counsel shall file a certificate of 
confidentiality. 

(A) Record material held under seal by another court or agency remains 
subject to that seal on appeal unless modified or amended by the Court of 
Appeals. 

(B) Acertificate of confidentiality must accompany any filing which contains 
or would otherwise disclose sealed materials. The certificate of confidentiality 
shall: 

(i) identify the sealed material; 

(ii) list the dates of the orders sealing the material or, if there is no order, the 
lower court or agency’s general authority to treat the material as sealed; 

(iii) specify the terms of the protective order governing the information; and 

(iv) identify the appellate document that contains the sealed information. 

(3) Motions to Seal. Motions to seal all or any part of the record are 
presented to and resolved by the lower court or agency in accordance with 
applicable law during the course of trial, hearing, or other proceedings below. 

(A) A motion to seal may be filed with the Court of Appeals when: 

(i) a change in circumstances occurs during the pendency of an appeal that 
warrants reconsideration of a sealing issue decided below; 

(ii) the need to seal all or part of the record on appeal arises in the first 
instance during the pendency of an appeal; or 

(iii) additional material filed for the first time on appeal warrants sealing. 

(B) Any motion to seal filed with the Court of Appeals shall: 

(i) identify with specificity the documents or portions thereof for which 
sealing is requested; 

(ii) state the reasons why sealing is necessary; 

(iii) explain why a less drastic alternative to sealing will not afford adequate 
protection; and 

(B)Gv) state the period of time the party seeks to have the material 
maintained under seal and how the material is to be handled upon unsealing. 

(C) A motion to seal filed with the Court of Appeals will be placed on the 
public docket for at least 5 calendar days before the Court rules on the motion, 
but the materials subject to a motion to seal will be held under seal pending the 
Court’s disposition of the motion. 

(4) Filing of Confidential Material. Counsel should place sealed material in 
a separate, sealed supplement to a brief, appendix, or other document, thereby 
avoiding the need to seal the entire item. 

(A) The first page of any document tendered or filed under seal pursuant to 
this rule shall be conspicuously marked SEALED, and all copies shall be 
placed in an envelope marked SEALED. If the material was sealed by another 
orn or agency, the envelope will be accompanied by a certificate of confiden- 
tiality. 

(B) If the confidential material is filed ex parte, the material and envelope 
will be marked EX PARTE in addition to SEALED. Absent such an EX PARTE 
notation, the material will be available to counsel of record in the case. A 
motion required for release of sealed materials to anyone other than counsel 
of record. 


(C) Only 4 copies of sealed portions of briefs, appendices or other documents 
shall be filed. | 
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RULES OF FOURTH CIRCUIT COURT OF APPEALS 


Rule 10(d) 


(D) The responsibility for following the required procedures in filing confi- 
dential materials and personal information rests solely with counsel and the 
parties. The clerk will not review each filing for compliance with this rule. 


Editor’s note. — On January 28, 2004, the 
United States Court of Appeals for the Fourth 
Circuit promulgated a Notice of Adoption of 
Proposed New Local Rule 10(d) to supercede 
existing Local Rule 10(d). The notice provided 
that the proposed new local rule would take 
effect on March 29, 2004, subject to revision in 
light of any comments received. 

However, on March 22, 2004, before the pro- 
posed new local rule could take effect, the Court 
promulgated a Notice of Extension of Comment 
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Period for Proposed New Local Rule 10(d), 
which extended the comment period until April 
26, 2004 and suspended the effective date of the 
proposed new local rule pending review of com- 
ments. 

At the time this publication went to press, no 
final version of the rule, or effective date 
thereof, had been determined. The proposed 
rule, as originally circulated on January 28, 
2004, has been set out above. 
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Index to Local Rules of the United States Court of 
Appeals for the Fourth Circuit 


BIRTH DATES. 

Exclusion or redaction from documents 
filed with court, Fed. App. (4th Cir.) 
Rule 10(d). 


BRIEFS. 
Certificate of confidentiality. 
Document containing or disclosing material 
under seal, Fed. App. (4th Cir.) Rule 
10(d). 
Personal or sensitive data. 
Exclusion or redaction, Fed. App. (4th Cir.) 
Rule 10(d). 


C 


CERTIFICATE OF CONFIDENTIALITY. 

Document containing or disclosing 
material under seal, Fed. App. (4th 
Cir.) Rule 10(d). 


CHILD’S NAME. 

Exclusion or redaction from documents 
filed with court, Fed. App. (4th Cir.) 
Rule 10(d). 


CONFIDENTIAL INFORMATION. 
Certificate of confidentiality. 
Document containing or disclosing material 
under seal, Fed. App. (4th Cir.) Rule 
10(d). 
Sealing of records, Fed. App. (4th Cir.) Rule 
10(d). 


D 


DRIVER’S LICENSE NUMBERS. 

Exclusion or redaction from documents 
filed with court, Fed. App. (4th Cir.) 
Rule 10(d). 


E 


EXCLUSION OF PERSONAL OR 
SENSITIVE DATA. 

Documents filed with court, Fed. App. (4th 
Cir.) Rule 10(d). 


FILING. 
Confidential material, Fed. App. (4th Cir.) 
Rule 10(d). 


FILING —Cont’d 
Personal or sensitive data included in 
filed documents. 
Avoidance of inclusion, exclusion or partial 
redaction, Fed. App. (4th Cir.) Rule 
10(d). 
Sealed material, Fed. App. (4th Cir.) Rule 
10(d). 
FINANCIAL ACCOUNT NUMBERS. 
Exclusion or redaction from documents 
filed with court, Fed. App. (4th Cir.) 
Rule 10(d). 


H 
HOME ADDRESSES. 


Exclusion or redaction from documents 
filed with court. 
Criminal cases, Fed. App. (4th Cir.) Rule 
10(d). 


M 


MEDICAL RECORDS. 
Personal or sensitive data. 
Exclusion or redaction from documents filed 
with court, Fed. App. (4th Cir.) Rule 
10(d). 
MINOR’S NAME. 
Exclusion or redaction from documents 
filed with court, Fed. App. (4th Cir.) 
Rule 10(d). 


MOTIONS. 
Certificate of confidentiality. 
Document containing or disclosing material 
under seal, Fed. App. (4th Cir.) Rule 
10(d). 
Personal or sensitive data. 
Exclusion or redaction, Fed. App. (4th Cir.) 
Rule 10(d). 


O 


ORDERS. 
Certificate of confidentiality. 
Document containing or disclosing material 
under seal, Fed. App. (4th Cir.) Rule 
10(d). 
Personal or sensitive data. 
Exclusion or redaction, Fed. App. (4th Cir.) 
Rule 10(d). 


r 


PERSONAL OR SENSITIVE DATA IN 
FILED DOCUMENTS. 

Avoidance of inclusion, exclusion or 
partial redaction, Fed. App. (4th Cir.) 
Rule 10(d). 


RULES OF FOURTH CIRCUIT COURT OF APPEALS 


R SOCIAL SECURITY NUMBERS. 
Exclusion or redaction from documents 
REDACTION OF PERSONAL OR filed with court, Fed. App. (4th Cir.) 
SENSITIVE DATA. Rule 10(d). 


Documents filed with court, Fed. App. (4th 
Cir.) Rule 10(d). 


S 


SEALING OF RECORDS, Fed. App. (4th 
Cir.) Rule 10(d). 
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EASTERN DISTRICT BANKRUPTCY RULES 


_ RULES OF THE UNITED STATES 
BANKRUPTCY COURT FOR THE 
EASTERN DISTRICT OF 
NORTH CAROLINA 


Revised effective March 1, 2004. 


Part I. Commencement of Case; 
Proceedings Relating to 
Petition and Order 
for Relief 


. Fees — Installment payments. 

. Lists, schedules and statements; Time 
limits. 

. Mailing — List or Matrix. 

. Statement of intention a Chapter 7 
case. 

. Amendments to Lists and Schedules. 

. Bankruptcy Court Divisions. 

. Assignment of Cases. 


Part II. Officers and Administration; 
Notices; Meetings; Examinations; 
Elections; Attorneys and 


Accountants 

2002-1. Notice to creditors and other inter- 
ested parties. 

2003-1. Meeting of creditors and equity secu- 
rity holders. 

2004-1. Examination. 

2014-1. Employment of professional persons. 

2014-2. Application for approval of mental 
health evaluation. 

2015-2. Debtor in possession duties — With 
respect to giving notice. 

2015-5. Chapter 13 trustees — Search fees. 

2016-1. Compensation of professionals. 

2070-1. Estate administration; Deposit of es- 


tate funds pursuant to 11 U.S.C. 
§ 345; Reporting requirements and 


collateralization of deposits exceeding 
$100,000. 


Part III. Claims and Distribution to 
Creditors and Equity Interest 
Holders; Plans 


Claims and Equity Security Interests 
— Place of Filing of Claim or Interest. 
Chapter 11 Debtor’s Notice Of Dis- 
puted, Contingent or Unlquidated 
Claims. 

Time for filing proof of claim or interest 
in a Chapter 11 case. 

Filing of Claims by Debtor or Trustee. 
Small dividends. 

Valuation of security. 

Return of Plan Payments to Debtor. 


3001-1. 


3002-1. 


3003-1. 


3004-1. 
3010-1. 
3012-1. 
3070-1. 
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Part IV. The Debtor: Duties and. Benefits 


Rule 

4001-1. 
4001-2. 
4002-1. 
4003-1. 


Relief from Automatic Stay. 
Secured Creditor Duties. 
Debtor duties, 

Exemptions. 


Part V. Courts and Clerks 


Clerk — Office Location and Hours. 

Clerk — General Authority. 

Register of Mailing Addresses of Fed- 

eral and State Governmental Units. 

Filing Paper Documents — Require- 

ments. 

Filing Paper Documents — Number of 

Copies. 

Filing Paper Documents — Size of Pa- 

pers, Two-Sided Documents. 

5005-4. Electronic Case Filing. 

5005-4(1). Assignment to System and Filing 
Requirements. 

5005-4(2). Eligibility, Registration and Pass- 
words. 

5005-4(3). Consequences of Electronic Filing; 
Deadlines. 

5005-4(4). Entry of Court Orders; Issuance of 
Electronic Summons. 

5005-4(5). Format; Attachments and Exhibits. 

5005-4(6). Sealed Documents. 

5005-4(7). Original Signatures and Retention 
Requirements. 

5005-4(8). Signatures and Certification. 

5005-4(9). Service of Documents by Electronic 
or Conventional Means; Calculation of 
Response Time. 

5005-4(10). Notice and Service of Court Or- 
ders. 

5005-4(11). Technical Failures. 

5005-4(12). Limitation on Public Access. 


5001-2. 
5003-1. 
5003-4. 


5005-1. 
5005-2. 


5005-3. 


Part VI. Collection and Liquidation of 
the Estate 


6005-1. Appraisers and auctioneers. 
6070-1. Tax Returns and Tax Refunds. 


Part VII. Adversary Proceedings 


7005-1. Serving and Filing Pleadings and 
Other Papers. 

Motion Practice in Adversary Proceed- 
ings. 

Pretrial Procedures. 


7007-1. 


7016-1. 


EASTERN DISTRICT BANKRUPTCY RULES 


Rule 

7016-2. 
7026-1. 
7055-1. 


Trials. 

Discovery — General. 

Dismissal of actions for lack of prose- 
cution. 

Temporary Restraining Order and Pre- 
liminary Injunction. 

Registry Fund. 


7065-1. 


7067-1. 


Part VII. Appeals to District Court 
[Reserved | 
Part IX. General Provisions 


9004-2. 
9007-1. 


Caption — Documents, General. 
Designation of parties to provide no- 
tice. 

Forms. 

Attorneys — Notice of Appearance. 
Attorneys — Duties. 

Sanctions. 

9011-4. Signatures. 

9013-1. Service of Motions. 

9013-2. Briefs and Memoranda of Law. 
9013-3. Certificate of Service. 


9009-1. 
9010-1. 
9011-1. 
9011-3. 


Rule 

9014-1. Contested matters — General. 

9014-2. Contested matters — Expedited. 

9019-1. Settlements and Agreed Orders. 

9019-2. Mediated Settlement Conference. 

9019-2(1). Mediated settlement order and mo- 
tions. 

9019-2(2). Selection of Mediator. 

9019-2(3). Mediated Settlement Conference 
Location and Time. 

9019-2(4). Duties of Parties, Representatives 
and Attorneys. 

9019-2(5). Sanctions for Failure to Attend. 

9019-2(6). Authority and Duties of Mediator. 

9019-2(7). Compensation of Mediator. 

9019-2(8). Communications with Court. 

9036-1. Notice by Electronic Transmission. 

9070-1. Exhibits. 

9072-1. Proposed orders. 

9074-1. Telephone and Video Conferences and 
Hearings. 


Appendix 


Index follows Rules. 


JUDGES 


J. Rich Leonard 
Chief Judge 


Post Office Drawer 2807 
Wilson, NC 27894-2807 


Chambers: 

1760-A Parkwood Boulevard 
Wilson, NC 27893 

(252) 291-6431 


A. Thomas Small 


Post Office Drawer 2747 
Century Station 
Raleigh, NC 27602-2747 


Chambers: 

Room 220, Century Station 
300 Fayetteville Street Mall 
Raleigh, NC 27602 

(919) 856-4603 


CLERK OF COURT 


Peggy B. Deans 
Wilson 


Post Office Drawer 2807 
Wilson, NC 27894-2807 


1760-A Parkwood Boulevard 
Wilson, NC 27893 
(252) 237-0248 


Rule 1006-1 EASTERN DISTRICT BANKRUPTCY RULES Rule 1006-1 


Raleigh 
Post Office Drawer 1441 
Century Station 
Raleigh, NC 27602-1441 


Room 209, Century Station 
300 Fayetteville Street Mall 
Raleigh, NC 27602 

(919) 856-4752 


BANKRUPTCY ADMINISTRATOR 


Marjorie K. Lynch 
| Wilson 
Post Office Box 3758 
Wilson, NC 27895-3758 


1760-B Parkwood Boulevard 
Wilson, NC 27893 
(252) 237-6854 


Raleigh 
Post Office Drawer 3039 
Raleigh, NC 27602-3039 


434 Fayetteville Street Mall 
Suite 620 

Raleigh, NC 27601 

(919) 856-4886 


PART I. COMMENCEMENT OF CASE; PROCEEDINGS 
RELATING TO PETITION AND ORDER FOR RELIEF 


Rule 1006-1. Fees — Installment payments. 


(a) An application for permission to pay the filing fees in installments shall 
contain the following: 

(1) reasons why the debtor cannot pay the full fee at the time of filing; 

(2) a statement that the debtor’s attorney has received no payment for fees 
and will accept none until the filing fees are paid in full; 

(3) a statement that the debtor does not owe any outstanding fees to the 
court on account of any other prior case; and 

(4) the signature of both the debtor and the debtor’s attorney. 

(b) Following the filing of a petition and an application, each application will 
be reviewed by the court and an order entered granting or denying the 
application. If the application is denied, the debtor shall have 10 days from the 
date of the order to pay the full fee. If the full fee is not paid within 10 days of 
the order, the petition may be dismissed by the court without any further prior 
notice. 

(c) Final installments of the filing fee shall be paid within 10 days following 
the date first set for the meeting of creditors pursuant to 11 U.S.C. § 341, 
unless otherwise ordered by the court upon appropriate motion for extension 
and for cause shown. 

(d) The debtor and the debtor’s attorney are responsible for knowing the 
dates the payments are due. No reminders of the due date will be provided 
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from the court. Upon failure to make any payment as scheduled, the petition 
is subject to dismissal after hearing on notice to the debtor and trustee. 


Rule 1007-1. Lists, schedules and statements; Time limits. 


(a) Schedules and statements required. In cases other than those filed under 
chapter 11, upon the filing of an accelerated case when the schedules and 
statements are not filed with the voluntary petition, the schedules and | 
statements shall be filed within 15 days thereafter and a copy transmitted to 
the bankruptcy administrator and the trustee. In cases filed under chapter 11, 
upon the filing of an accelerated case when the schedules and statements are 
not filed with the voluntary petition, the schedules and statements shall be 
filed within 15 days thereafter and a copy transmitted to the bankruptcy 
administrator and the Internal Revenue Service. If the chapter 11 debtor is a 
corporation or limited partnership, then a copy of the schedules and state- 
ments shall also be served within 15 days upon the following: 

(1) Securities & Exchange Commission; and 

(2) Secretary of the Treasury. 

Addresses for these agencies are contained in the Administrative Guide to 
Practice and Procedure and are listed on the court’s website at 
www.nceb.uscourts.gov. A certificate of service shall be filed reflecting that 
service has been made on each party. 

(b) Twenty largest unsecured creditors. The clerk of court is authorized to 
lodge for filing any voluntary chapter 11 reorganization petition that is not 
accompanied by the list of 20 largest unsecured creditors. 

(c) Dismissal of case for failure to comply with Rule 1007(c), Federal Rules of 
Bankruptcy Procedure. In the event the schedules and statements are not filed 
with the petition in a voluntary case, they shall be filed within 15 days 
thereafter, unless a motion to extend the time for filing the schedules and 
statements is filed prior to the expiration of the 15 days. If the schedules and 
statements are not filed within 15 days of the filing of the petition, and no 
motion to extend the time for filing is received by the clerk of court within the 
15 days, then the clerk of court may summarily dismiss the petition. A copy of 
this local rule shall be served on the debtor and debtor’s counsel at the time of 
the filing of a petition which is unaccompanied by the schedules and state- 
ments. 


Rule 1007-2. Mailing — List or Matrix. 


Petition accompanied by matrix. A petition requesting relief under chapters 
7, 11, 12, or 13 shall be accompanied by a mailing matrix containing the 
complete mailing address, including zip code, for the following: 

(1) all creditors listed in the petition, alphabetically arranged; 

(2) Internal Revenue Service, except in chapters 7, 12 and 13 when the 
Internal Revenue Service is not listed as a creditor; 

(3) North Carolina Department of Revenue, except in chapters 7, 12 and 13 
eee the North Carolina Department of Revenue is not listed as a creditor; 
an 

(4) Employment Security Commission, except in chapters 7, 12 and 13 when 
the Employment Security Commission is not listed as a creditor; 

(5) United States Attorney, if the United States is a party, other than for 
taxes (HXAMPLE: Farm Service Agency, Federal Housing Administration, 
Veteran’s Administration, Small Business Administration); 

ne if the debtor is a corporation, the name and title of the managing agent; 
an 

(7) if the debtor is a partnership, each member of the partnership. 
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Addresses for the governmental agencies listed above are contained in the 
Administrative Guide to Practice and Procedure and are listed on the court’s 
website at www.nceb.uscourts.gov. 

(b) Preparation of matrix. The matrix shall be prepared in the format 
approved by the clerk and its content shall be certified as accurate by the filing 
attorney or party. The party shall be responsible for any errors in or omissions 
from the listing. The preparation of the matrix for paper or electronic filing 
shall pe in the format prescribed in the Administrative Guide to Practice and 

rocedure. 


Rule 1007-3. Statement of intention a Chapter 7 case. 


(a) Statement of intention. A chapter 7 debtor who is required to file a 
statement of intention pursuant to 11 U.S.C. § 521(2)(A) shall serve a copy of 
the statement upon the creditor whose claim is secured by the property which 
is the subject of the statement. The debtor shall file a certificate of service with 
the clerk of court within three days of the filing of the statement. 

(b) Failure to perform statement of intention. If a chapter 7 debtor fails to 
perform the intention as required by 11 U.S.C. § 521(2)(B), the court may, 
upon motion of the affected creditor, enter an ex parte order lifting the stay of 
tal See § 362(a) and order the debtor to turn over the property to the 
creditor. 


Rule 1009-1. Amendments to Lists and Schedules. 


Any amendment to a petition, list, schedule or statement shall be accompa- 
nied by a certificate of service in the form of a statement of the date and 
manner of service and of the names and addresses of the persons served, and 
must be certified as correct by the person making the service. 


Rule 1071-1. Bankruptcy Court Divisions. 


There shall be six divisions of the court: Elizabeth City, Fayetteville, New 
Bern, Raleigh, Wilmington and Wilson. The headquarters of each division and 
the counties comprising each division are contained in the Administrative 
Guide to Practice and Procedure. 


Rule 1073-1. Assignment of Cases. 


(a) In accordance with Local Bankruptcy Rule 1071-1, the clerk shall assign 
all cases and proceedings to a division when the action is filed or removed. The 
place of filing shall be determined by the debtor’s domicile, residence, principal 
place of business or location of the debtor’s principal assets immediately 
preceding the filing of the bankruptcy case. In cases involving an affiliate, a 
general partner or partnership, related cases may be filed in the division where 
the original case was filed. 

(b) In adversary proceedings in which there is no bankruptcy case pending 
in this district, the division will be assigned at the discretion of the clerk. The 
decision of the clerk to assign a case or proceeding to a particular division may 
be reviewed by the court upon written request. 


PART IT. OFFICERS AND ADMINISTRATION; NOTICES; 
MEETINGS; EXAMINATIONS; ELECTIONS; 
ATTORNEYS AND ACCOUNTANTS 


Rule 2002-1. Notice to creditors and other interested parties. 


(a) Amended or supplemental schedules. The § 341 meeting will be sched- 
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uled and the clerk of court, or such other person as the clerk of court may 
designate, will notify the creditors listed on the matrix filed with the petition. 
If additional creditors are added either through filed schedules or amendments 
to schedules being filed after notice has been given, the debtor shall serve the 
notice of commencement of case, meeting of creditors, and deadlines on the 
added creditors and file a certificate of service with the clerk of court within 
three days after service. 

(b) Payment of fee required. If a debtor files a request for conversion to 
another chapter, payment of the fee shall be a condition of the conversion. 

(c) Guide to service and notice requirements. The chart included in the 
Administrative Guide to Practice and Procedure shall serve as a guide for th 
giving of notice to creditors and other parties in interest. 


Rule 2003-1. Meeting of creditors and equity security holders. 


(a) The bankruptcy administrator shall retain and preserve the taped 
recordings of the meeting of creditors required by 11 U.S.C. § 341(a) for a 
period of two years from the date of the meeting. After the expiration of two 
years from the date of the meeting, the bankruptcy administrator is authorized 
to erase or otherwise destroy the taped recordings. 

(b) Upon the request of any entity, the bankruptcy administrator may 
certify and provide a copy of the recording of the meeting of creditors at the 
entity’s expense. 


Rule 2004-1. Examination. 


A motion for an examination under this rule shall be reviewed by the court 
and allowed ex parte. Upon filing of a motion to reconsider, the obligation to 
appear or produce documents is stayed pending a ruling on the motion to 
reconsider. 


Rule 2014-1. Employment of professional persons. 


The chapter 11 debtor may not employ any professional person, including 
but not limited to any attorney, accountant, appraiser, business consultant, 
broker, agent, or auctioneer, without first obtaining approval of the court. — 


Rule 2014-2. Application for approval of mental health evaluation. 


The debtor may apply to the court for approval of a pro bono mental health 
evaluation. The application shall be filed and a copy of the application shall be 
transmitted by the debtor to the bankruptcy administrator and any other 
interested party. The application shall substantially conform to the Application 
for Approval of Mental Health Evaluation contained in the Administrative 
Guide to Practice and Procedure. 


Rule 2015-2. Debtor in possession duties — With respect to giving 
notice. 


In addition to the duties set forth in Local Bankruptcy Rule 4002-1(b), the 
debtor in possession in a chapter 11 case shall be responsible for mailing the 
following notices and documents to creditors, after having their form and 
content approved by the clerk of court, and for filing a certificate of mailing 
with the clerk of court within three days of the date of the mailing: 

(1) the notice of the hearing on disclosure statement; 

(2) the plan, the approved or conditionally approved disclosure statement, 
and the notice regarding balloting and date for hearing on confirmation; 
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(3) the confirmation order; and 
(4) any notices the court or clerk of court may direct. 


Rule 2015-5. Chapter 13 trustees — Search fees. 


The standing chapter 13 trustees are authorized to charge a search fee when 
answering inquiries which require a search of the records for each name or 
item searched in the amount established under 28 U.S.C. § 1930(b), and to use 
the funds as a part of operating expenses. The trustees shall include in the 
chapter 13 trustee’s annual report the amount of any search fees received. 


Rule 2016-1. Compensation of professionals. 


(a) Compensation of attorney for debtor in Chapter 13 cases. 

(1) Amount of standard base fee. The standard base fee in a chapter 13 
consumer case and a chapter 13 business case is as provided in the statement 
of approved compensation published annually by the clerk and included in the 
Administrative Guide to Practice and Procedure. 

(2) Services included in the base fee. The standard base fee includes the 
basic services reasonably necessary to properly represent the debtor before the 
bankruptcy court during the first 12 months after filing the case. 

(3) Applying for a higher base fee. Applications for approval of a base fee 
higher than the standard base fee must be filed by the debtor’s attorney within 
60 days after the conclusion of the creditor’s meeting under § 341 of the 
Bankruptcy Code. 

(4) Non-Base fee services defined. The following services are not covered by 
the standard base fee, and additional compensation for these services may be 
awarded by the court: 

(A) motion for authority to sell real property; 

(B) application to incur debt; 

(C) prosecution or defense of adversary proceedings; 

(D) filing of formal motions or responses pertaining to four or more matters 
arising during the first year of the case, including but not limited to the 
services listed below in subsection (6); and 

(E) any other service that, in the discretion of the court, reasonably 
warrants additional compensation. 

(5) Approval of Non-Base fees. Except as specified in subsection (6), appli- 
cations for fees for any non-base fee services provided to a chapter 13 debtor 
must be approved by the court. Notice of each application for fees and expenses 
in any amount under $1,000 must be sent to each debtor, the trustee, and the 
bankruptcy administrator. Notice of each application for fees and expenses of 
$1,000 and above must be given to all parties in interest. 

(6) Presumptive Non-Base fees/approval/notice. The list of presumptively 
reasonable non-base fee services are contained in the statement of approved 
compensation published by the clerk and included in the Administrative Guide 
to Practice and Procedure. Applications for the presumptive non-base fee must 
be filed with a notice verifying completion of the service and a certificate of 
service evidencing service of the notice on each debtor, the trustee and the 
bankruptcy administrator. The applications for presumptive non-base fees will 
automatically be approved by the court. Alternatively, the debtor’s attorney 
may apply to the court for approval of non-base fees on a “time and expense” 
basis pursuant to Rule 2016 of the Federal Rules of Bankruptcy Procedure and 
Pen. 82050, 

(7) Disclosure of fee procedures. Every attorney for a chapter 13 debtor must 
disclose to the debtor the procedures applicable in this district to awards of 
attorneys’ fees in chapter 13 cases. 
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(8) Interim approval of partial base fee. An attorney fee as specified in the 
Administrative Guide to Practice and Procedure for services provided to the 
debtor up to and including the petition date is authorized and shall be 
considered part of the base fee. Any amount in excess of the base fee collected 
by the attorney prior to filing the chapter 13 petition must be held in the 
attorney’s client trust account pending further order of the court or approval of 
the fees in accordance with this rule. 

(9) Payment of attorney fees/modification of plan. The following will be 
treated and paid as administrative expenses of the chapter 13 case: 

(A) the standard base fee, less any partial base fee paid prior to filing the 
chapter 13 petition; and 

(B) any additional amounts awarded in excess of the standard base fee or for 
non-base fee services. 

These fees shall be paid by the trustee at the rate set in the Administrative 
Guide to Practice and Procedure unless the court directs otherwise. The 
trustee may, without application to the court, modify the chapter 13 plan to 
extend the duration of the plan and/or increase the monthly amount of the plan 
payment in order to provide the funds necessary to pay attorney fees. The 
trustee must notify the debtor and the debtor’s attorney of the plan modifica- 
tion. 

(b) Compensation of professionals in Chapter 7, 11, and 12 cases. The 
bankruptcy administrator’s Procedures for Preparing and Submitting Appli- 
cations for Compensation by Professionals shall serve as a guide for applica- 
tions for compensation to professionals. The Procedures for Preparing and 
Submitting Applications for Compensation by Professionals outline is avail- 
able from the office of the bankruptcy administrator. 


Rule 2070-1. Estate administration; Deposit of estate funds pursuant 
to 11 U.S.C. § 345; Reporting requirements and collateralization of 
deposits exceeding $100,000. 


(a) Initial deposit reports. Promptly after making the initial deposit or 
investment of the estate’s funds, the trustee or the debtor in possession shall 
file a report with the bankruptcy administrator that identifies the depository 
or describes the investment and states the amount of any deposit or invest- 
ment. 

(b) Reports required from entities holding estate funds. 

(1) An entity with which estate funds have been deposited or invested shall 
file a monthly report with the bankruptcy administrator in a format prescribed 
by the bankruptcy administrator indicating the amount credited to each 
bankruptcy estate account as of the date of the report. 

(2) Whenever the total of deposited or invested estate funds not insured or 
guaranteed by the United States or backed by the full faith and credit of the 
United States reaches 95% of the amount of the bond or securities posted, the 
entity with which such funds are deposited or invested shall file a written 
statement with the bankruptcy administrator setting forth the total amount of 
such deposits not so insured, guaranteed or backed by the full faith and credit 
of the United States and the amount of the existing bond or securities. 

(3) In the event that an entity holding estate funds fails to comply with the 
reporting requirements set forth in this rule, the bankruptcy administrator 
may direct the debtor in possession or the trustee to immediately withdraw all 
funds on deposit or invested with the entity with all interest payable thereon. 

(c) Collateralization of deposits. 

(1) Ifthe monies of an estate which are on deposit exceed $100,000, or such 
other amount as may be insured by the Federal Deposit Insurance Corpora- 
tion, the depository must post a bond or deposit securities of the kind specified 
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in 31 U.S.C. § 9303 for any amount in excess of $100,000 with the Federal 
Reserve Bank. Court approval of the bond or deposit of securities must be 
obtained for a deposit or investment for which a bond is required under 
§ 345(b) of the Code. 

(2) Securities accepted for deposit in lieu of a surety on a depository bond 
shall be deposited in the custody of the Federal Reserve Bank in Richmond or 
such other branch as may be approved by the bankruptcy administrator. 

(3) Upon deposit of securities by the depository with the Federal Reserve 
Bank, a copy of the document evidencing the deposit shall be transmitted to 
the bankruptcy administrator. 

(d) Deficiency in amount of bond or deposited securities. Whenever the bond 
and any deposited securities do not or will not constitute adequate security 
because of existing and expected deposits or investments, the depository or 
entity with which an investment is made shall increase the amount of the bond 
or the deposited securities within a time fixed by the bankruptcy administra- 
tor. If, within the time fixed; the depository or entity with which an investment 
is made fails to increase the amount of the bond or the deposited securities to 
an amount adequate for existing and expected deposits or investments, the 
bankruptcy administrator may direct the trustee or debtor in possession to 
withdraw all funds on deposit or invested with the entity together with all 
interest payable thereon. 


PART III. CLAIMS AND DISTRIBUTION TO CREDITORS 
AND EQUITY INTEREST HOLDERS; PLANS 


Rule 3001-1. Claims and Equity Security Interests — Place of Filing of 
Claim or Interest. 


(a) Place of filing in Chapter 7 and 11 cases. In chapter 7 and 11 cases, all 
claims shall be filed with the clerk of court in accordance with Rule 5005, 
Federal Rules of Bankruptcy Procedure. 

(b) Place of filing in Chapter 12 and 13 cases. In chapter 12 and 18 cases, all 
claims shall be filed with the appropriate standing trustee as provided in Local 
‘Bankruptcy Rule 5005-1. 


Rule 3002-1. Chapter 11 Debtor’s Notice Of Disputed, Contingent or 
Unliquidated Claims. 


In addition to the duties set forth in Local Bankruptcy Rule 4002-1(b), the 
chapter 11 debtor shall notify each creditor whose claim is scheduled as 
contingent, disputed, or unliquidated of that fact within 15 days after filing the 
schedule of assets and liabilities or within 15 days after addition of any 
creditors to the petition. Failure to notify a creditor that its claim is listed as 
disputed, contingent, or unliquidated shall result in the creditor’s claim being 
deemed filed in the amount listed as disputed, contingent, or unliquidated, as 
though a proof of claim had been filed by the creditor. The debtor shall file a 
certificate of service with the clerk of court within three days after service has 
been made. 


Rule 3003-1. Time for filing proof of claim or interest in a Chapter 11 
case. 


In a chapter 11 case, a proof of claim or interest shall be filed within 90 days 
after the date first set for the meeting of creditors pursuant to 11 U.S.C. 
§ 341(a), except as otherwise ordered by the court. 
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Rule 3004-1. Filing of Claims by Debtor or Trustee. 


In chapter 13 cases, if a creditor fails to file a timely proof of claim, the debtor 
or trustee may do so in the name of the creditor within 30 days after service by 
the chapter 13 trustee of the List of Claims Filed in the debtor’s case. If the 
debtor or trustee does file a proof of claim on behalf of a creditor, the creditor 
may file an amended proof of claim pursuant to Rules 3002 or 3003(c) of the 
Federal Rules of Bankruptcy Procedure. 


Rule 3010-1. Small dividends. 


Rule 3010(b), Federal Rules of Bankruptcy Procedure, is amended to the 
extent that standing chapter 13 trustees are authorized to make payments to 
creditors in amounts smaller than $15 without waiting until that creditor’s 
dividends accumulate to $15. The decision as to whether to make smaller 
payments shall be solely in the discretion of the trustee as to what is in the best 
interest of the individual estate. 


Rule 3012-1. Valuation of security. 


After the § 341 meeting, a chapter 13 trustee may recommend the value of 
a creditor’s security pursuant to a motion. Unless an objection is filed within 25 
days after notice of the motion, the court may accept the recommendation of 
value for the purpose of distribution under the plan. 


Rule 3070-1. Return of Plan Payments to Debtor. 


Upon conversion or dismissal of a chapter 13 case prior to confirmation, and 
unless the court orders otherwise, the standing trustee shall return to the 
debtor any payments made by the debtor under the proposed plan, less any 
claim under 11 U.S.C. 503(b). 


PART IV. THE DEBTOR: DUTIES AND BENEFITS 


Rule 4001-1. Relief from Automatic Stay. 


(a) Standing modification. The automatic stay provided in 11 U.S.C. 
§ 362(a) is modified in bankruptcy cases as follows: 

(1) In chapter 13 cases, affected secured creditors may: 

(A) contact the debtor about the status of insurance coverage on property 
used as collateral; 

(B) if there are direct payments to creditors, contact the debtor about any 
payment in default; and 

(C) send to the debtor statements, payment coupons or other correspon- 
dence that the creditor sends to its non-debtor customers. 

(2) In chapter 7 cases, the automatic stay shall also be modified as provided 
in Local Bankruptcy Rule 4001-2(a). 

(3) In chapter 11 and 12 cases, the Internal Revenue Service and the North 
Carolina Department of Revenue may contact the debtor or the trustee and the 
debtor’s depository to verify that all required tax deposits are being made and 
reported and that all tax returns are being filed and remittances paid in the 
manner prescribed by law. The debtor or trustee and the debtor’s designated 
depository shall assist the Internal Revenue Service and the North Carolina 
Department of Revenue with the monitoring and verification of the provisions 
of this rule. 

(4) In chapters 7 and 13 cases, the Internal Revenue Services is authorized: 

(A) to make income tax refunds, in the ordinary course of business, directly 
to the chapter 7 and 13 debtors unless otherwise ordered by the court or 
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otherwise instructed by the chapter 7 trustee or the standing chapter 13 
trustee; 

(B) to offset against any refund due a debtor any taxes due the United 
States government pursuant to 11 U.S.C. § 558; 

(C) to assess any tax liability satisfied by offsetting any refunds, when such 
lability has not been assessed previously; and 

(D) assess tax liabilities shown on voluntarily filed returns and other 
agreed-to liabilities. 

(b) Relief with respect to surrendered property in Chapter 13 cases. If a 
chapter 13 debtor’s plan provides that property is to be surrendered to a 
secured creditor, the order confirming the plan may provide for the modifica- 
tion of the automatic stay with respect to the property. 

(c) Content of secured creditor’s motion for relief from automatic stay. 
Secured creditors seeking relief from the automatic stay on grounds of 
post-petition default by the debtor must specify in a motion that they seek 
relief on grounds of the debtor’s default and must set forth, with specificity, the 
payments alleged to be in default. 

(d) Content of response to motion for relief from automatic stay. If no 
response is filed, the motion may be granted without a hearing. If a response 
is filed, a debtor must comply with the requirements of Local Bankruptcy Rule 
9014-1(f). When the debtor’s response contests the default in payment by 
providing the precise factual basis of the objection, the creditor shall immedi- 
ately transmit the debtor’s payment history to counsel for the debtor (or to the 
pro se debtor) by electronic or facsimile transmission. 


Rule 4001-2. Secured Creditor Duties. 


(a) A secured creditor may send all payment coupons or statements of 
account that the creditor provides to its non-bankruptcy debtors to chapter 7 
debtors who have indicated, in their statement of intention, their intent to 
retain the secured creditor’s collateral by complying with the terms of the 
contract. Such payment coupons or statements of account shall not be 
considered a violation of the automatic stay or the debtor’s discharge injunc- 
tion. 

(b) If a secured creditor does not provide payment coupons and statements 
of account referred to in paragraph (a) above, then upon request by the debtor, 
that secured creditor shall provide the debtor with a telephone number or 
other means to access account information that would normally be provided by 
ik payment coupons or statements of account referred to in paragraph (a) 
above. 

(c) A secured creditor shall respond promptly to a trustee’s or debtor’s 
reasonable requests for account information. 


Rule 4002-1. Debtor duties. 


(a) Duties of a Chapter 7 debtor. A debtor in a case under chapter 7 shall 
comply with the requirements of Local Bankruptcy Rule 1007-3 regarding 
statements of intention. 

(b) Duties of a Chapter 11 debtor. A debtor in a case under chapter 11 shall: 

(1) Notice of disputed, contingent or unliquidated claims. Notify each 
creditor whose claim is scheduled as contingent, disputed or unliquidated in 
compliance with the requirements of Local Bankruptcy Rule 3002-1. 

(2) Monthly report. File with the clerk monthly accountings, the first report 
being due within 30 days after the filing of the petition, or date of conversion 
from another chapter, and subsequent reports on or before the fifteenth day of 
each month thereafter. The debtor shall transmit a copy of all monthly reports 
to the bankruptcy administrator, attorney and the chairman for the unsecured 
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creditors committee. That report shall be in a format prescribed by the 
bankruptcy administrator. 

(3) Books of account. Close the present books of account as of the close of 
business on the date on which the petition is filed and open new books of 
account and a bank account in a court approved depository as of the opening of 
business on the next succeeding business day. In the new books of account, the 
debtor shall keep proper records of earnings, expenses, receipts and disburse- 
ments, and all obligations incurred and business transactions. The debtor shall 
preserve proper vouchers for all payments made on account of the disburse- 
ments. If the debtor is authorized to use cash collateral, separate cash 
collateral accounts must be established and maintained pursuant to 11 U.S.C. 
§ 363(c)(4). 

(4) Proof of insurance coverage. Keep the property of the debtor insured in a 
manner and to the extent as may be deemed necessary and prudent with loss 
payable clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. Within five days 
of the filing of the petition, or date of conversion from another chapter, the 
debtor shall file with the bankruptcy administrator a verified statement or 
written evidence that workers’ compensation, general liability, fire, theft and 
motor vehicle insurance are in full force and effect, together with all other 
insurance coverage ordinarily used in the debtor’s operations. 

(5) Tax accounts. Segregate and hold separate from all other funds, all 
monies withheld from employees or collected from others for taxes, including 
social security taxes, under any law of the United States or any state or 
subdivision thereof. The debtor shall deposit the funds so withheld or collected, 
together with the debtor’s share of social security taxes, in a separate bank 
account simultaneously with the collection or withholding. The debtor shall 
pay from the bank account to the appropriate taxing authority the amounts 
due at the times and in the manner prescribed by law. 

(6) Banking institution. Advise the bankruptcy administrator of the name of 
the bank to be used as the debtor’s depository within 10 days of the filing of the 
petition or date of conversion from another chapter. 

(7) Filing of plan and disclosure statement. File a plan of reorganization and 
a disclosure statement within 120 days of the date of the filing of the petition 
commencing the case or date of conversion from another chapter, unless 
another deadline is set by the court. 

(8) Physical inventory. Procure a physical inventory, if applicable, upon the 
filing of the petition and file the inventory with the bankruptcy administrator 
within 30 days of the filing of the petition, date of conversion from another 
chapter, or such other time as the court may direct. 

(9) Projected operating statement. File with the bankruptcy administrator a 
projected operating statement for the next 30 days of operation under chapter 
11 within 10 business days of the filing of the petition commencing the case or 
date of conversion from another chapter. The statement must contain: 

(A) the estimated costs of operation for the next succeeding 30 days; 

(B) the estimated profit or loss for the period; 

(C) the amount of cash available for the operation; 

a how the debtor intends to fund the cost of operation for the next 30 days; 
an 

(I) any additional information that is pertinent to determine the desirabil- 
ity of continuing the debtor’s business. 

(10) Relationship with secured creditors and unsecured creditors’ committee. 
Promptly respond to reasonable inquiries of secured creditors, the unsecured 
creditors’ committee, and any court appointed consultant. 

(11) Payment of judicial conference quarterly fee. In all cases filed after April 
1, 2002, promptly remit quarterly fees to the clerk, which fee shall be 
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calculated on the graduated scale as prescribed by 28 U.S.C. § 1930(a)(7), 
based upon the total sum of all disbursements made during a calendar quarter 
until the case is either converted to a case under another chapter or closed. 

(c) A debtor in a case under Chapter 11 shall not: 

(1) Payment to principals. Compensate or remunerate any of its partners, 
officers, directors or shareholders in any manner, prior to confirmation of a 
plan of reorganization or prior to approval of the court, except as provided in 
the interim exception under subparagraph (c)(1)(B) herein. 

(A) An application for approval of compensation must be signed under oath 
by an officer of the debtor and must set forth the following: 

(i) the name and proposed position of the individual sought to be employed 
along with a detailed description of the duties the individual is to perform, the 
number of hours the individual will devote to those duties each week, and the 
reasons why the employment of the individual is necessary to the successful 
reorganization of the debtor; 

(ii) the amount of compensation sought on a weekly or monthly basis and 
details of all perquisites, benefits and consideration of any kind the individual 
is to receive; e.g., use of company vehicles, payment of life or health insurance 
premiums, reimbursement of expenses; and 

(iii) the salary history of the individual to be employed for the year 
immediately preceding the filing of the petition. Supporting documentary 
evidence thereof shall be provided directly to the bankruptcy administrator. 

(B) If the debtor has filed an application for an interim payment for 
post-petition services which substantially conforms to the requirements of 
subsection (c)(1)(A) above, the debtor may make an interim payment in an 
amount not to exceed the ordinary pre-petition salary or wages for a 14 day 
period to those individuals who were employed on the date of the filing of the 
bankruptcy petition, or date of conversion from another chapter, and for whom 
approval is being sought. 

(C) The court may reconsider orders to compensate principals sua sponte 
“On the court’s own motion.” or at the request of the bankruptcy administrator, 
any creditor or other party in interest. 

(2) Payment of pre-petition debt. Pay pre-petition unsecured debt including 
pre-petition wages without approval of the court. 

(d) Duties of a debtor in a case under Chapter 12. A debtor in a case under 
chapter 12 shall: 

(1) Monthly reports. File with the chapter 12 trustee monthly reports, the 
first report being due within 30 days after the petition is filed or date of 
conversion from another chapter. Subsequent reports are due no later than the 
fifteenth day of each month thereafter. The reports shall contain: 

(A) Monthly receipts from every source; 

(B) Monthly disbursements by accounting classification; 

(C) Expenses charged and not paid; 

(D) Crop inventory (if applicable); 

(E) Livestock inventory (if applicable); 

(F) Tax deposit statement (if applicable). 

(2) Books of account. Close the present books of account as of the close of 
business on the date on which the petition is filed, or date of conversion from 
another chapter, and open new books of account and a bank account as of the 
opening of business on the next succeeding business day. In the new books of 
account, the debtor shall keep proper records of earnings, expenses, receipts, 
disbursements, and all obligations incurred and transactions had in the 
operation of the business. The debtor shall preserve proper vouchers for all 
payments made on account of the disbursements. 

(3) Proof of insurance coverage. Keep the property of the debtor insured in a 
manner and to the extent as may be deemed necessary with loss payable 
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clauses, in the case of pledged or mortgaged property, in favor of the 
appropriate secured creditors as their interests may appear. 

(4) Tax accounts. Segregate and hold separate and apart from all other 
funds, all monies withheld from employees or collected from others for taxes, 
including social security taxes, under any law of the United States or any state 
or subdivision thereof. The debtor shall deposit the funds so withheld or 
collected, together with the debtor’s share of social security taxes, in a separate 
bank account simultaneously with the collection or withholding. The debtor 
shall pay from the bank account to the appropriate taxing authorities the 
amounts due at the times and in the manner prescribed by law. 

(5) Banking institution. Advise the bankruptcy administrator of the name of 
the bank to be used as the debtor’s depository within 10 days of the filing of the 
petition commencing the case under chapter 12 or date of conversion from 
another chapter. 

(6) Filing of plan. File a plan of reorganization within 90 days of the order 
for relief pursuant to 11 U.S.C. § 1221. 

(7) Relationship with creditors. Promptly respond to reasonable inquiries of 
creditors. 

(e) A debtor in a case under chapter 12 shall not: . 

(1) Payments to principals. Compensate or remunerate any of its partners, 
officers, directors or shareholders in any manner, prior to confirmation of a 
plan of reorganization or prior approval of the court, except as provided in the 
interim exception under subparagraph (e)(1)(B) herein. 

(A) An application for approval of compensation must be signed under oath 
by an officer of the debtor and must set forth the following: 

(i) the name and proposed position of the individual sought to be employed 
along with a detailed description of the duties the individual is to perform, the 
number of hours the individual will devote to those duties each week, and the 
reasons why the employment of the individual is necessary to the successful 
reorganization of the debtor; 

(ii) the amount of compensation sought on a weekly or monthly basis and 
details of all perquisites, benefits and consideration of any kind the individual 
is to receive; e.g., use of company vehicles, payment of life or health insurance 
premiums, reimbursement of expenses; and 

(i) the salary history of the individual to be employed for the year 
immediately preceding the filing of the petition. Supporting documentary 
evidence thereof shall be provided directly to the bankruptcy administrator. 

(B) If the debtor has filed an application for an interim payment for 
post-petition services which substantially conforms to the requirements of 
subsection (e)(1)(A) above, the debtor may make an interim payment in an 
amount not to exceed the ordinary pre-petition salary or wages for a 14 day 
period to those individuals who were employed on the date of the filing of the 
bankruptcy petition, or date of conversion from another chapter, and for whom 
approval is being sought. 

(C) The court may reconsider orders to compensate principals sua sponte 
“On the court’s own motion.” or at the request of the bankruptcy administrator, 
any creditor or other party in interest. 

(2) Payment of pre-petition debt. Pay pre-petition unsecured debt including 
pre-petition wages without approval of the court. 

(f) A debtor in a case under chapter 13 shall: 

(1) Payments under plan. The debtor shall begin making the payments 
called for in the proposed plan on the first day of the first month following the 
month in which the chapter 13 case is filed. The payments shall be made 
directly to the standing chapter 13 trustee. 

(2) Direct payments to creditors. If secured claims are to be paid outside the 
plan, the debtor must continue to make the regular scheduled payments to the 
secured creditor prior to confirmation. 


100 


Rule 4003-1 EASTERN DISTRICT BANKRUPTCY RULES Rule 5003-1 


(3) Disposition of property. The debtor shall not dispose of any non-exempt 

property having a fair market value of more than $5,000 by sale or otherwise 
without prior approval of the trustee and an order of the court. 
_ (4) Obtaining credit. The debtor shall not purchase additional property or 
incur additional debt of $5,000 or more without prior approval from the court. 
The debtor must give notice of the application to purchase additional property 
or to incur additional debt to the chapter 13 trustee, who must respond within 
five days of receipt of the notice. If no objection is filed, the court may approve 
the application without a hearing. 

(5) Adequate protection. When a case is dismissed prior to confirmation, the 
court may require the debtor to provide adequate protection to one or more 
secured creditors by directing that the chapter 13 trustee make adequate 
protection payments from funds received under paragraph (d)(1) of this rule. 

(6) Collision insurance. If the collision insurance coverage lapses on a 
vehicle subject to a secured claim, the debtor shall immediately refrain from 
driving the vehicle. 


Rule 4003-1. Exemptions. 


(a) Form. If the debtor is an individual and desires to claim exemptions, the 
debtor shall file a claim for exempt property pursuant to 11 U.S.C. § 522(b)(1) 
on the local form, Schedule C, Property Claimed as Exempt. The debtor’s filing 
of the local form must be referenced in the bankruptcy petition on Schedule C, 
Property Claimed as Exempt. ~ 

(b) Extension of time for objections to exemptions. The court may grant any 
party in interest an extension of time for objecting to the debtor’s claim of 
exempt property. The request for extension shall be by motion which must 
contain the reasons for requesting the extension. The motion must be filed 
before the time for objecting expires. 


PART V. COURTS AND CLERKS 


Rule 5001-2. Clerk — Office Location and Hours. 


The office of the clerk of court, with the clerk of court or a deputy clerk in 
attendance, shall be open to the public from 8:30 a.m. until 4:30 p.m. on all 
days except Saturdays, Sundays and the legal holidays listed in Rule 6(a), 
Federal Rules of Civil Procedure, or as otherwise ordered. 


Rule 5003-1. Clerk — General Authority. 


The clerk of court is authorized to enter the orders and judgments listed 
below without further direction of the court. However, the action may be 
suspended, altered or rescinded by the court for cause shown: 

(1) consent orders for the substitution of attorneys; 

(2) orders setting status conferences and preliminary conferences; 

(3) orders extending for a reasonable amount of time the period within 
which to file a response or answer to a complaint (first request only); 

(4) orders continuing trial with consent of all parties; 

(5) stipulations of dismissal or consent orders dismissing a proceeding; 

(6) judgments by default as provided for in Rule 55(a) and 55(b)(1) of the 
Federal Rules of Civil Procedure; and 

(7) orders canceling liability on bonds. 
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Rule 5003-4. Register of Mailing Addresses of Federal and State Gov- 
ernmental Units. | 


The Register of Mailing Addresses of Federal and State Governmental Units 
required by Rule 5003, Federal Rules of Bankruptcy Procedure, is contained in 
the Administrative Guide to Practice and Procedure and is posted on the 
court’s website at www.nceb.uscourts.gov. 


Rule 5005-1. Filing Paper Documents — Requirements. 


(a) Claims. In chapter 12 and 13 cases, proofs of claim shall be filed directly 
with the appropriate standing trustee to whom the case is assigned. The 
address of the standing trustee will be shown on the notice of the meeting of | 
creditors. Claims will be dated and stamped as “received” as of the date they 
arrive in the office of the trustee, and the claim shall be deemed filed with the 
court as of that date. The staff of the standing chapter 12 and 13 trustee shall 
prepare a claims register for each case referred to that trustee and the claims 
register shall be transmitted to the clerk of court and made a part of the 
permanent record at the closing of the case, together with the original claims. 

(b) Papers filed with the clerk. All pleadings (including but not limited to 
complaints, answers, motions and applications) and all proposed orders shall 
be tendered to the clerk of court rather than directly to the judge, unless 
otherwise specifically directed. The clerk of court shall first accomplish any 
necessary processing of the document before the document is forwarded to any 
judge of this court for consideration. 

(c) Filing by facsimile. 

(1) Filing. The following documents may be filed by facsimile transmission 
to the clerk. 

(A) motions for a continuance stipulated to by all parties; 

(B) withdrawal of motions that are scheduled for hearing; and 

(C) any other filings allowed by the court. 

(2) Faxed document serves as original. A document filed by facsimile serves 
as an original, and subjects the signer to the same penalties as an original 
document, including penalties of Rule 9011, Federal Rules of Bankruptcy 
Procedure. 

(d) Paper exhibits or attachments containing excerpted material. Any exhibit 
or attachment to any paper document filed under these rules may contain only 
those excerpts of the referenced documents that are directly germane to the 
matter under consideration by the court. Excerpted material must be clearly 
and prominently identified as such. A party filing excerpts of documents as 
exhibits or attachments under this rule may supplement the excerpt without 
prejudice to timely file additional excerpts or the complete document. Respond- 
ing parties likewise may timely file excerpts or the complete document to the 
extent that the excerpts or document are directly germane to the matter under 
consideration. Upon request by any party in interest or the court, the complete 
document containing any such excerpt shall be made available to both the 
party making the request and the court, unless otherwise ordered. 


Rule 5005-2. Filing Paper Documents — Number of Copies. 


The number of copies of paper documents required to be filed with the clerk 
of court, other than those provided for in the Federal Rules of Bankruptcy 
Procedure or Local Bankruptcy Rules, is as follows: 

(1) any person requesting file stamped copies of documents must submit 
copies, together with a stamped, self-addressed envelope; 

(2) any order or judgment that is tendered to the court for consideration — 
original plus one; | 
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(3) application for compensation — original plus one; 
(4) motions, applications, answers, responses and other general pleadings 
— original plus one. 


Rule 5005-3. Filing Paper Documents — Size of Papers, Two-Sided 
Documents. 


(a) Paper size. The Judicial Conference of the United States has adopted 8% 
x 11 inch letter size paper as the standard for use throughout the federal 
judiciary. All documents and other papers submitted to this court must 
conform to this standard. 

(b) Attachments. Any attachments to a document which are necessary to an 
understanding of the matters set forth in the document must conform to the 
standard paper size unless advance permission is sought to submit oversized 
materials. 

(c) Two-sided documents. No original document submitted to the court shall 
have text on both sides of the paper. Copies of documents, other than originals, 
may be submitted with text appearing on both sides of the paper (..e., 
duplexed). 


Rule 5005-4. Electronic Case Filing. 


Local Bankruptcy Rule 5005-4 shall be read in conjunction with the 
Administrative Guide to Practice and Procedure. The guide is available from 
the Office of the Clerk of the United States Bankruptcy Court for the Eastern 
District of North Carolina and is maintained on the court’s web site at: 
www.nceb.uscourts.gov. In the event of a conflict between the Local 
Bankruptcy Rules and the Administrative Guide to Practice and Procedure, 
the Local Bankruptcy Rules shall control. 


Rule 5005-4(1). Assignment to System and Filing Requirements. 


(a) Assignment. All cases are assigned to the Electronic Case Filing System 
(“ECF System”). 

(b) Filing. All petitions, motions, memoranda of law, and other pleadings or 
documents required to be filed with the court in connection with the case must 
be electronically filed except as provided in these rules or in exceptional 
circumstances preventing a Filing User from filing electronically. 

(c) Exception to Filing Requirement. Notwithstanding the foregoing, attor- 
neys and others who are not Filing Users as defined by Local Bankruptcy Rule 
5005-4(2) are not required to electronically file pleadings and other documents 
in cases assigned to the ECF System. 


Rule 5005-4(2). Eligibility, Registration and Passwords. 


(a) Eligibility and registration. Attorneys admitted to the bar of this court 
(including those admitted pro hac vice), bankruptcy administrators and their 
assistants, private trustees, and others as the court deems appropriate, may 
register as Filing Users of the court’s Electronic Case Filing System. Regis- 
tration is in the form prescribed by and available from the clerk. The 
registration form also is contained in the Administrative Guide to Electronic 
Filing maintained by the clerk and published on the court’s web site. 

(b) Non-Represented parties. If the court permits, a party to a pending action 
who is not represented by an attorney may register as a Filing User in the ECF 
System solely for purposes of that action. If, during the course of the action, the 
party retains an attorney who appears on the party’s behalf, the attorney must 
advise the clerk to terminate the party’s registration as a Filing User effective 
upon the attorney’s appearance in the case. 
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(c) Electronic Notice and Sevice; Waivers. As to all documents properly filed 
and served electronically, registration as a Filing User constitutes (1) a waiver 
of the right to receive notice or service by first class mail or personal delivery; 
and (2) consent to electronic service pursuant to Local Bankruptcy Rule 
5005-4(9), except with regard to service of a summons and complaint under 
Rule 7004 of the Federal Rules of Bankruptcy Procedure and any other 
applicable rule or statute pursuant to which service by mail is not permitted. 
Waiver and consent pursuant to this subsection (c) applies to notice of the 
entry of an order or judgment under Rule 9022 of the Federal Rules of 
Bankruptcy Procedure. 

(d) Passwords. Once registration is completed, the Filing User will receive 
notification of the Filing User login and password. Filing Users agree to protect 
the security of their login information and passwords and to immediately 
notify the clerk if they learn that their login information or password has been 
compromised. Users may be subject to sanctions for failure to comply with this 
provision. 


Rule 5005-4(3). Consequences of Electronic Filing; Deadlines. 


(a) Filing. Electronic transmission of a document to the Electronic Case 
Filing System consistent with these rules, together with the transmission of a 
Notice of Electronic Filing from the clerk, constitutes filing of the document for 
all purposes of the Federal Rules of Bankruptcy Procedure and the Local 
Bankruptcy Rules of this court, and constitutes entry of the document on the 
docket kept by the clerk under Rule 5003 of the Federal Rules of Bankruptcy 
Procedure. 

(b) Official Record. When a document has been filed electronically or imaged 
by the court, the official record is the electronic recording of the document as 
stored by the clerk, and the filing party is bound by the document as filed. A 
document filed electronically is deemed filed at the date and time stated on the 
Notice of Electronic Filing. 

(c) Deadlines Unchanged by Electronic Filing. Filing a document electroni- 
cally does not alter the filing deadline for that document. Filing must be 
completed before 12:00 midnight, Eastern Time, in order to be considered 
timely filed that day. 


Rule 5005-4(4). Entry of Court Orders; Issuance of Electronic Sum- 
mons. | 


(a) Filing of Court Orders; Effect of Electronic Filing on Court Orders. All 
orders, decrees, judgments and proceedings of the court will be filed in 
accordance with these rules, which will constitute entry on the docket kept by 
the clerk under Rules 5003 and 9021 of the Federal Rules of Bankruptcy 
Procedure. All orders or other documents generated by the court and filed 
electronically, without the handwritten signature of a judge, shall have the 
same force and effect as if the judge had affixed the judge’s signature to a paper 
copy of the order and it had been entered on the docket in a conventional 
manner. 

(b) Submission of Documents for Judge’s Signature. Any document submit- 
ted for a judge’s signature in a case assigned to the ECF System must be 
submitted electronically to the clerk’s office in the format specified by the 
Aaministrative Guide to Practice and Procedure. 

(c) Issuance of electronic summons. The clerk may sign, seal, and issue a 
summons electronically, although a summons may not be served electronically. 
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Rule 5005-4(5). Format; Attachments and Exhibits. 


(a) All documents filed electronically within the ECF System are subject to 
the same rules pertaining to format as documents filed in paper form, 
including but not limited to Local Bankruptcy Rule 5005-3, and in the 
Administrative Guide to Practice and Procedure. 

(b) Filing Users must submit, in electronic form, all documents referenced 
as exhibits or attachments as provided in Local Bankruptcy Rule 5005-1(d), 
unless the court permits conventional filing. Excerpted material must be 
clearly and prominently identified as such. 


Rule 5005-4(6). Sealed Documents. 


Documents ordered to be placed under seal must be filed conventionally, and 
not electronically, unless specifically authorized by the court. A motion to file 
documents under seal may be filed electronically unless prohibited by law. A 
court order authorizing the filing of documents under seal may be filed 
electronically unless prohibited by law. A paper copy of any order authorizing 
the filing of documents under seal must be attached to the documents and 
delivered to the clerk. 


Rule 5005-4(7). Original Signatures and Retention Requirements. 


Electronically filed documents that require original signatures from any 
person other than the Filing User must be maintained by the Filing User in 
paper form, bearing the original signatures, for four years after the closing of 
the case or proceeding in which the documents were filed. Upon the court’s 
request, the Filing User must provide the original signed documents for 
review. 


Rule 5005-4(8). Signatures and Certification. 


(a) Electronic Filing Constitutes Signature and Certification. The use of the 
login and password of the Filing User to electronically file any petition, 
pleading, motion, claim, or other document shall constitute the signature of 
that Filing User on the electronically filed document for purposes of the 
Federal Rules of Bankruptcy Procedure, including Rule 9011, the Local 
Bankruptcy Rules of this court, and any other purpose for which a signature is 
required in connection with proceedings before this court. Use of the login and 
password also shall constitute certification by the Filing User, and by any 
agent authorized by the Filing User to use the login and password, that: (1) all 
persons indicated to have signed the document have actually executed the 
original or a copy of the original prior to electronic filing; and (2) the Filing 
User has authorized the electronic filing of the executed document. 

(b) Use of Login/Password. No Filing User or other person may knowingly 
permit or cause to permit a Filing User’s password to be used by anyone other 
than an agent of the Filing User authorized to use such login and password. 

(c) Form of Electronic Signature. Electronically filed documents requiring a 
signature shall either: (1) show an image of such signature as it appears on the 
original document or as appended as an image file, in which case such 
document shall indicate that it has been filed electronically, or (2) bear the 
name of the signatory preceded by an “s/” typed in the space where the 
signature would otherwise appear, as follows: s/ Jane D. Doe. 


Rule 5005-4(9). Service of Documents by Electronic or Conventional 
Means; Calcuiation of Response Time. 


(a) Certificate of service required. A Filing User who electronically files a 


105 


Rule 5005-4(10) EASTERN DISTRICT BANKRUPTCY RULES Rule 6005-1 


pleading or other document in a case assigned to the ECF System must include 
a certificate of service indicating how service was made. 

(b) Service of notice of electronic filing to filing users. The Filing User may 
effect service of an electronically filed document on other Filing Users by 
transmitting or causing transmission of a “Notice of Electronic Filing” to those 
other Filing Users. Electronic service of process is not effective for purposes of 
obtaining personal jurisdiction under Federal Rule of Bankruptcy Procedure 
7004. 

(c) Conventional service to documents and notice to non-consenting parties. 
Parties who are entitled to service of a document but who have not consented 
to electronic service must be served with a paper copy of the document in 
compliance with the Federal Rules of Bankruptcy Procedure and the Local 
Bankruptcy Rules. 

(d) Calculation of Response Time. Rule 9006(f) of the Federal Rules of 
Bankruptcy Procedure applies to the calculation of deadlines for responses to 
electronically filed pleadings and other documents. 


Rule 5005-4(10). Notice and Service of Court Orders. 


(a) Notice and Service to Filing Users. Immediately upon the entry of an 
order, judgment, decree or other document generated by the court in an action 
assigned to the ECF System, the clerk will electronically transmit a Notice of 
Electronic Filing to all Filing Users in the case. Electronic Transmission of the 
Notice of Electronic Filing constitutes the notice required by Rule 9022 of the 
Federal Rules of Bankruptcy Procedure, and constitutes service of the docu- 
ment to Filing Users. 

(b) Notice and Service to Non-Consenting Parties. The clerk must give 
conventional notice and service of documents in accordance with the Federal 
Rules of Bankruptcy Procedure to any person who has not consented to 
electronic service. 


Rule 5005-4(11). Technical Failures. 


A Filing User whose filing is made untimely as the result of a technical 
failure may seek appropriate relief from the court. 


Rule 5005-4(12). Limitation on Public Access. 


(a) In connection with the filing of any material in an action assigned to the 
ECF System, any person may apply by motion for an order prohibiting the 
electronic filing of, or limiting the electronic access to, certain specifically- 
identified material on the ground that the material is subject to privacy 
interests, and electronic filing of the action or electronic access to the filed 
material is likely to prejudice those privacy interests. 

(b) Material filed on the ECF System shall not be accessed or downloaded 
for any purpose inconsistent with the privacy concerns of any person. 


PART VI. COLLECTION AND LIQUIDATION OF THE 
ESTATE 


Rule 6005-1. Appraisers and auctioneers. 


(a) Employment of auctioneer without application to the court. In a chapter 
7 case where the gross sales proceeds of an auction conducted pursuant to this 
rule are reasonably anticipated by the trustee to be less than $50,000, the 
trustee may elect to employ an auctioneer without application to the court and 
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shall be authorized without application to the court to pay the auctioneer a 
commission of 15% of gross sales inclusive of all expenses of the auction, which 
are to be paid from the auctioneer’s commission. 

(b) Conditions precedent to employment. The trustee may employ and 
compensate an auctioneer without application to the court on the basis set out 
in (a) above only if the following conditions are satisfied in advance: 

(1) the auctioneer to be employed under this subsection (a) above must have 
been employed as an auctioneer in a chapter 7 case in this district, by order of 
this court, within the prior 12 months; 

(2) the auctioneer must be licensed and in good standing with the North 
Carolina Auctioneer’s Commission consistent with North Carolina General 
Statute §§ 85B-3 and 4; 

(3) the auctioneer must execute and deliver to the trustee the same affidavit 
that would be required in support of an application for employment of 
auctioneer otherwise filed with the court; 

(4) the auctioneer must not have been censured or suspended by the 
bankruptcy administrator; and 

(5) the affidavit executed by the auctioneer must affirmatively set out 
compliance with the conditions of subsections (2) and (4) above. 

The trustee shall be entitled to rely on the truth and accuracy of the affidavit 
submitted by the auctioneer. 

(c) Report by trustee. The trustee shall prepare a report of sale that discloses 
fees paid to the auctioneer, and the report shall be accompanied by the 
auctioneer’s affidavit. The trustee must file the report of sale with the clerk 
and serve copies on the bankruptcy administrator. 

(d) Report by auctioneer. An auctioneer employed to conduct a sale on behalf 
of the bankruptcy estate must file a report of sale following the conclusion of 
any sale within the time and in the format as prescribed by the bankruptcy 
administrator. 


Rule 6070-1. Tax Returns and Tax Refunds. 


Tax returns and tax refunds, and their treatment in the context of the 
automatic stay provided in 11 U.S.C. § 362(a), are addressed in Local 
Bankruptcy Rule 4001-1(a). 


PART VII. ADVERSARY PROCEEDINGS 


Rule 7005-1. Serving and Filing Pleadings and Other Papers. 


Electronic service through the court’s transmission facilities is allowed as 
provided in Local Bankruptcy Rule 5005-4 or as the party served may 
otherwise consent in writing. If the party making service learns that the 
attempted electronic service did not reach the person to be served, the party 
making service shall cause the pleading to be re-served by electronic means or 
served by other acceptable means of service as provided in Rule 7005(b) of the 
Federal Rules of Bankruptcy Procedure. 


Rule 7007-1. Motion Practice in Adversary Proceedings. 


(a) General requirements. All motions shall state with particularity the facts 
supporting the motion and shall state the relief requested. All motions, except 
those seeking a shortening or extension of any time period, shall be filed with 
an accompanying memorandum. 

(b) Responses to motions. Any party may file a written response to any 
motion within 20 days after service of the motion in question unless otherwise 
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ordered by the court or prescribed by the applicable rules of bankruptcy 
procedure. The response may be a memorandum and may be accompanied by 
affidavits or other supporting documents. When the response is not a memo- 
randum, the written response shall be accompanied by a supporting memo- 
randum. In the event no response is filed, the court may proceed to rule on the 
motion. 

(c) Hearing on motions. Hearings on motions may be ordered by the court in 
its discretion. 


Rule 7016-1. Pretrial Procedures. 


(a) Preliminary pretrial conference. 

(1) Scheduling and notice. A preliminary pretrial conference may be sched- 
uled at the discretion of the court. The clerk of court shall give at least 20 days 
notice of the conference. 

(2) Preparation by counsel for preliminary pretrial conference. Counsel shall 
be prepared to discuss at the conference the following: 

(A) the issues raised by the pleadings; 

(B) issues concerning jurisdiction, venue, or the authority of the bankruptcy 
court; 

(C) whether the parties, if the proceeding is not a core proceeding, have 
consented to the bankruptcy judge hearing and determining the proceeding 
pursuant to 28 U.S.C. § 157(c)(2); 

(D) the disposition of pending motions; 

(EK) the necessity, desirability, and timing of amendments to pleadings, 
joinder of additional parties, the filing of additional motions and discovery; 

(F) the possibility of settlement; 

(G) the need for additional pre-trial conferences; 

(H) the timing and form of disclosures under Rule 26(a)(1), Federal Rules of 
Civil Procedure, including a statement of when disclosures under the rule were 
made or should be made; 

(I) changes that should be made in the limitations on discovery imposed by 
the Federal Rules of Civil Procedure; and 

(J) whether use of expert witnesses is contemplated, and if so, whether and 
when the disclosure of expert information as required by Rule 26(a)(2), Federal 
Rules of Civil Procedure, should be made. 

(3) Preliminary pretrial conference report. At least one week prior to the 
preliminary pretrial conference, counsel shall file with the clerk of court a joint 
report containing information concerning all the items to be discussed at the 
preliminary pretrial conference. 

(4) Disclosures. Unless counsel agree to disclosures at an earlier date, 
disclosures required to be made by Rule 26(a) and (b), Federal Rules of Civil 
Procedure, shall be made at the time and under the circumstances directed by 
the court in the scheduling order entered after receipt of the preliminary 
pretrial conference report. 

(b) Final pretrial conference. 

(1) Scheduling and notice. A final pretrial conference may be scheduled at 
the discretion of the court. The clerk of court shall give at least 30 days notice 
of the conference. 

(2) Preparation by counsel for final pretrial conference. At least 10 days prior 
to the final pretrial conference, trial counsel for each of the parties shall confer 
and prepare a proposed final pretrial order. In the event no pretrial conference 
is scheduled, counsel shall confer, prepare and submit a proposed final pretrial 
order to the court no later than 10 days prior to the scheduled trial. It is the 
duty of counsel for the plaintiff to arrange this conference. The conference of 
attorneys shall be held in a mutually agreeable location or may be conducted 
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by telephone conference. Each counsel must bring to the conference or be 
responsible for the exchange of copies of exhibits to be introduced into 
evidence, lists of witnesses to be called and designations of discovery material 
to be used at the trial. The disclosure of witnesses and exhibits under this 
section supersedes the requirements of timing and format otherwise required 
by Rule 26(a)(3), Federal Rules of Civil Procedure. 

(c) Pretrial order. The pretrial order shall be prepared in one sequential 
document without reference to attached exhibits or schedules and shall 
contain the following in five separate sections, numbered by Roman numerals, 
as indicated: 

(1) I. Stipulations. Stipulations covering jurisdiction, joinder, capacity of the 
parties, all relevant and material facts, legal issues and factual issues. 

(2) IT. Contentions. Contentions covering matters on which the parties have 
been unable to stipulate, including jurisdiction, misjoinder, capacity of the 
parties, relevant and material facts, legal issues and factual issues. Claims 
and defenses as to which no contentions are listed in the pretrial order are 
deemed abandoned. 

(3) TT. Exhibits. A list of exhibits that each party may offer at trial, 
including any map or diagram, numbered sequentially, which numbers shall 
remain the same throughout all further proceedings. Copies of all exhibits 
shall be provided to opposing counsel not later than the attorney conference 
provided for in Local Bankruptcy Rule 7016-1(b)(2). The court may excuse the 
copying of large maps or other exhibits. Except as otherwise indicated in the 
pretrial order, it will be deemed that all parties stipulate that all exhibits are 
authentic and may be admitted into evidence without further identification or 
proof. Grounds for objection as to authenticity or admissibility must be set 
forth in the pretrial order. 

(4) IV. Designation of pleadings and discovery materials. The designation of 
all portions of pleadings and discovery materials, including depositions, 
interrogatories and requests for admissions that each party may offer at trial 
by reference to document, volume, page, and line. Objections by opposing 
counsel must be noted by document, volume, page and line, and reasons for 
objections must be stated. 

(5) V. Witnesses. A list of the names and addresses of all witnesses each 
party may offer at trial, together with a brief statement of what counsel 
proposes to establish by their testimony. A pretrial order should be submitted 
in detail sufficient to comply with these rules. A sample pretrial order is in the 
Administrative Guide to Practice and Procedure. 

(d) Pretrial conference. 

(1) The purpose of the pretrial conference is to resolve any disputes 
concerning the contents of the pretrial order. At the pretrial conference, 
counsel should be prepared to present to the court all information and 
documentation necessary for completion of the pretrial order. Failure to do so 
shall result in the sanctions provided by this rule. 

(2) Rule 16(f) of the Federal Rules of Civil Procedure, which provides for 
sanctions if a party or party’s attorney fails to obey a scheduling or pretrial 
order, or if no appearance is made on behalf of a party at a scheduling or 
pretrial conference, or if a party or party’s attorney is substantially unprepared 
to participate in the conference, or if a party or party’s attorney fails to 
participate in good faith, is applicable to adversary proceedings pursuant to 
Rule 7016, Federal Rules of Bankruptcy Procedure. 


Rule 7016-2. Trials. 


(a) Opening statements. At the beginning of the trial, each party (beginning 
with the party having the burden of proof on the first issue) may, without 
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argument and in such reasonable time as the court allows, state to the court 
the following: 

(1) the substance of the claim, counterclaim, cross claim or defense; and 

(2) what counsel contends the evidence will show. 

Parties not having the burden of proof on the first issue may elect to make an 
opening statement immediately prior to presenting evidence, rather than at 
the beginning of the trial. 

(b) Witnesses. Counsel may not release a person from a subpoena without 
notice to opposing counsel and leave of court. A party objecting to the release 
of a person shall bear all costs incident to the person that arise subsequent to 
the request for release. The court, in its discretion and in the interest of justice, 
may permit a party to call and examine a witness not listed in the final pretrial 
order. 

(c) Exhibits. 

(1) All exhibits shall be pre-marked with stickers with sequential numbers 
as listed in the pretrial order. 

(2) Copies of all exhibits, properly bound, shall be provided to the court at 
the beginning of the trial. 

(3) The original exhibit shall bear a sticker. After receipt into evidence, it 
shall remain in the custody of the courtroom deputy except when being used by 
a witness. 

(4) Copies of all exhibits shall bear the photocopy of the sticker or a typed or 
printed reproduction thereof. 

(5) Upon presentation of an exhibit to a witness, counsel shall announce to 
the court the exhibit number. 

(d) Closing argument. The court will set the times for closing argument after 
consultation with parties. Unless otherwise ordered by the court, the party 
with the burden of proof shall open and close the arguments. The opening 
argument may not be waived. 


Rule 7026-1. Discovery — General. 


Transcripts of depositions, interrogatories, requests for production of docu- 
ments, requests for admissions, answers and responses thereto, notices of 
deposition (unless filing is needed to obtain a subpoena in another district), or 
any subpoena or subpoena duces tecum, are not to be filed unless by order of 
the court or for use in the proceeding. All such papers must be served on other 
counsel or parties entitled to service of papers filed with the clerk of court. The 
party taking a deposition or obtaining any material through discovery is 
responsible for its preservation and delivery to the court if needed or so 
ordered. 


Rule 7055-1. Dismissal of actions for lack of prosecution. 


(a) Except where a complaint objecting to a discharge has been filed, an 
paveleaty, proceeding may be dismissed by the court for lack of prosecution as 
ollows: 

(1) where no service of process has been made and certified to the court 
within 30 days after the filing of the complaint; or 

(2) where no responsive pleadings have been filed and plaintiff has not 
moved for entry of default within 30 days after the time for filing responsive 
pleadings has expired. 

(b) Dismissal under this local bankruptcy rule shall be without prejudice 
unless the delay has resulted in prejudice to an opposing party. 
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Rule 7065-1. Temporary Restraining Order and Preliminary Injunc- 
tion. 


(a) Prior to submitting a motion for a temporary restraining order or for a 
lamest injunction, an adversary proceeding shall be filed seeking such 
relief. 

(b) A motion for a temporary restraining order or for a preliminary injunc- 
tion shall be made in a document separate from the complaint and shall be 
accompanied by: 

(1) a proposed temporary restraining order or preliminary injunction; and 

(2) a declaration or affidavit by the moving party or counsel for the moving 
party showing compliance with Rule 7065, Federal Rules of Bankruptcy 
Procedure, regarding notice to opposing parties. 


Rule 7067-1. Registry Fund. 


In the event a depository intended by the court to receive registry funds is 
not able, immediately upon the court’s receipt of the registry funds, to pledge 
sufficient collateral for receipt of those funds, the funds may be retained 
temporarily in non-interest-bearing U.S. Treasury accounts as necessary to 
arrange for their deposit in interest-bearing accounts. 


PART VIII. APPEALS TO DISTRICT COURT 
[Reserved] 
PART IX. GENERAL PROVISIONS 


Rule 9004-2. Caption — Documents, General. 


Pursuant to Local Bankruptcy Rule 1071-1, all documents filed with the 
clerk or the court shall state in the caption the court and division in which the 
action is pending and the chapter under which the case is being administered. 


Rule 9007-1. Designation of parties to provide notice. 


The clerk of court is authorized to designate the parties who shall provide 
the notice to creditors and parties in interest as required under the Federal 
Rules of Bankruptcy Procedure or Local Bankruptcy Rules. 


Rule 9009-1. Forms. 


Local forms are included in the Administrative Guide to Practice and 
Procedure and are on the court’s website at www.nceb.uscourts.gov. 


Rule 9010-1. Attorneys — Notice of Appearance. 


(a) Local Rule No. 83.1 of the Local Rules of Court for the United States 
District Court, Eastern District of North Carolina, entitled, “Attorneys”, is 
applicable in this court, with the following exceptions: 

(1) an individual may represent himself; and 

(2) an entity may be represented at a meeting of creditors by its officers and 
agents. 

(b) Except as indicated above, all courtroom appearances, pleadings, mo- 
tions, and objections must be by an attorney admitted to practice before this 
court. 
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Rule 9011-1. Attorneys — Duties. 


Any attorney who files a bankruptcy petition for or on behalf of a debtor shall 
remain the attorney of record for all purposes, including the representation of 
the debtor in all matters that arise in conjunction with the proceeding, until 
the case is closed or the attorney is relieved upon application and court order. 
If additional fees are required, application must be made pursuant to Rule 
2016, Federal Rules of Bankruptcy Procedure, and Local Bankruptcy Rule 
2016-1. 


Rule 9011-3. Sanctions. 


(a) Failure to comply with local bankruptch rules. If any attorney or party 
willfully fails to comply with any Local Bankruptcy Rule of this court, the 
court, in its discretion, may impose sanctions. 

(b) Sanctions under § 362(h). When determining sanctions under 11 U.S.C. 
§ 362(h), the court shall consider whether the moving party notified the 
offending party and gave the party an opportunity to cure the alleged violation. 


Rule 9011-4. Signatures. 


All documents signed by an attorney pursuant to Rule 9011 of the Federal 
Rules of Bankruptcy Procedure and filed with the court shall contain the 
individual name, firm name, address, telephone number, facsimile number and 
State Bar identification number, where applicable, of the signing attorney(s). 


Rule 9013-1. Service of Motions. 


(a) Service on trustee and attorney for debtor in possession. In addition to the 
parties affected by the pleading, all filings (except claims) in all proceedings 
and cases must be served on the trustee whether or not the trustee is a party 
to the proceeding. In chapter 11 cases, the attorney for the debtor in possession 
must be served in like manner. 

(b) Service on bankruptcy administrator. In chapter 11 cases, all filings 
(except claims) must be served on the bankruptcy administrator. In chapter 7 
cases, all pleadings filed by the chapter 7 trustee, or filed in response to a 
pleading filed by the trustee, must be served on the bankruptcy administrator. 


Rule 9013-2. Briefs and Memoranda of Law. 


Except as provided in Local Bankruptcy Rule 7007-1, supporting briefs or 
memoranda of law are optional and are not required unless ordered by the 
court. 


Rule 9013-3. Certificate of Service. 


Each pleading or document to be served on any party shall have attached a 
certificate reflecting that service has been made on that party and identifying 
the method of service. 


Rule 9014-1. Contested matters — General. 


(a) Requirements of motion. A motion shall be accompanied by all exhibits 
and attachments referred to in the motion, together with a notice of motion and 
certificate of service, and filed with a proposed order pursuant to Local 
Bankruptcy Rule 9072-1. The notice of motion shall give notice of the filing of 
the motion, allow for a specific response time to the motion and shall conform 
substantially to the notice of motion in the local forms. A response to a motion 
does not require a notice of motion or an accompanying proposed order. 
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(b) Content of motions. Motions seeking relief other than as to the debtor or 
the trustee must recite the name and address of the party against whom relief 
is sought. 

(c) Time for response. Aresponse and accompanying affidavits, if any, to any 
motion shall be filed within 15 days from the date of the service of the motion, 
unless otherwise ordered or provided in the Federal Rules of Bankruptcy 
Procedure or Local Bankruptcy Rules. 

(d) Service of motion. The moving party shall serve the notice of the motion 
together with the motion and all exhibits and attachments (unless service of 
the motion itself is not required) in the manner prescribed in Rule 9014, 
Federal Rules of Bankruptcy Procedure, and Local Bankruptcy Rule 9013-1. 

(e) Response. Any party against whom relief is sought may file a written 
response to the motion. The response may be accompanied by affidavits and 
other supporting documents and shall be served on all interested parties. 

(f) Content of response. All responses shall contain sufficient information to 
reasonably disclose the basis for the party’s position and what specific issues 
are contested. If a response is not in compliance with this provision, the court 
in its discretion may resolve the matter without a hearing. 

(g) Hearing on motion. Unless a hearing is requested in the motion or in the 
response, motions may be determined without a hearing. A hearing on a 
motion may be ordered by the court in its discretion. 

(h) Evidentiary hearings. Evidentiary hearings, at which witnesses may 
testify, will be held in contested matters at the first appearance before the 
court, unless otherwise ordered. 

G) Frivolous or delaying motions. Where the court finds that a motion is 
frivolous or filed for delay, costs may be assessed against the party or counsel 
filing the motion. Any party filing a request for a hearing shall appear at the 
hearing set by the court in support of the request or costs may be assessed. 


Rule 9014-2. Contested matters — Expedited. 


(a) Applicability. This rule is applicable to any motion in which a hearing or 
the entry of an order is requested with less than 15 days notice. 

(b) Procedure. Any request for a shortened notice time and expedited 
hearing shall be included in the motion. This motion shall have a caption 
clearly indicating the relief sought and that a shortened notice time and 
expedited hearing are requested. The motion shall be accompanied by a notice 
of motion that conforms to the notice of motion in the local forms and a 
proposed order shortening the time with the date, time and place of the 
hearing left blank. 

(c) Service of motion and notice of hearing. 

(1) Motion. The moving party shall immediately serve a copy of the motion 
requesting the expedited relief by hand delivery, overnight delivery, facsimile 
or electronic transmission. 

(2) Notice of hearing. Immediately upon receipt of the order shortening time 
and setting the hearing, the movant shall serve the notice of hearing upon the 
parties in the manner prescribed in subparagraph (c)(1) above. 

(3) In instances where service of the notice of hearing may not provide 
sufficient time for parties in interest to respond or appear, counsel shall 
telephonically provide notice. 

(4) A certificate of service indicating the manner of service shall be filed 
prior to the hearing. 


Rule 9019-1. Settlements and Agreed Orders. 


Unless additional time is granted by the court, parties to a settlement shall 
submit an agreed or consent order within 20 days of the notification to the 
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court that the settlement has been reached. If the agreed or consent order is 
not timely submitted, the matter may be rescheduled for hearing or the matter 
may be dismissed. 


Rule 9019-2. Mediated Settlement Conference. 


The court may, by written order, require parties and their representatives to 
attend a pretrial mediated settlement conference in any adversary proceeding 
pending in the court. 


Rule 9019-2(1). Mediated settlement order and motions. 


(a) Timing of the order. The court may issue the order at any time after the 
time for the filing of answers has expired. 

(b) Content of order. The court’s order shall: 

(1) require that a mediated settlement conference be held in the case; 

(2) establish a deadline for the completion of the conference; 

(3) state clearly that the parties have the right to select their own mediator 
as provided by Local Bankruptcy Rule 9019-2(2); 

(4) state the rate of compensation of the court appointed mediator in the 
event that the parties do not exercise their right to select a mediator pursuant 
to Local Bankruptcy Rule 9019-2(2); and 

(5) state that the parties shall be required to pay the mediator’s fee at the 
conclusion of the settlement conference unless otherwise ordered by the court. 

(c) Motion to dispense with mediated settlement conference. A party may 
move the court, within 10 days after entry of the court’s order, to dispense with 
the conference. The motion shall state the reasons the relief is sought, and 
shall be filed with the clerk of court and served on all opposing parties. Any 
party may file a written objection specifically stating his or her reasons for 
opposing the motion. The judge will rule upon such motion without a hearing. 

(d) Motion for court ordered mediated settlement conference. In cases not 
ordered to mediated settlement conference, any party may move the court to 
order such a conference. The motion shall state the reasons why the order 
should be allowed and shall be served on nonmoving parties. Objections may 
be filed in writing with the court within 10 days after the date of the service of 
the motion. Thereafter, the judge shall rule upon the motion without a hearing. 

(e) Motion to authorize the use of other settlement procedures. Within 10 days 
of the court’s mediation order, any party may move the court to authorize the 
use of some other settlement procedure in lieu of a mediated settlement 
conference. The motion shall state the reasons the authorization is requested 
and that all parties consent to the motion. The court may order the use of any 
agreed upon settlement procedure. The deadline for completion of the autho- 
rized settlement procedure shall be as provided by rules authorizing the 
procedure or, if none, the deadline shall be as ordered for the mediated 
settlement conference. 


Rule 9019-2(2). Selection of Mediator. 


(a) Selection of certified mediator by agreement of parties. The parties 
appearing of record may select a mediator certified pursuant to the rules of the 
Supreme Court of North Carolina. The plaintiff shall file with the court an 
approved Designation for Mediator notice form indicating Selection of Certified 
Mediator by Agreement within 21 days of the court’s order. This notice shall 
state the name, address and telephone number of the mediator selected; state 
the rate of compensation of the mediator; state that the mediator and the 
parties have agreed upon the selection and rate of compensation; and state 
that the mediator is certified pursuant to the rules of the Supreme Court. 
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(b) Nomination and court approval of noncertified mediator. The parties 
may select a mediator who does not meet the certification requirements of the 
Supreme Court but who is, in the opinion of the parties and the judge, 
otherwise qualified by training or experience to mediate the action. If the 
parties select a noncertified mediator, the plaintiff or plaintiff’s attorney shall 
file with the judge an approved Designation of Mediator notice form indicating 
Nomination for Noncertified Mediator within 21 days of the court’s order. Such 
nomination shall state the name, address and telephone number of the 
mediator; state the training, experience or other qualifications of the mediator; 
state the rate of compensation of the mediator; and state that the mediator and 
the parties have agreed upon the selection and rate of compensation. The judge 
shall rule on the nomination without a hearing. 

(c) Appointment of mediator by the court. If the parties cannot agree upon 
the selection of a mediator, the plaintiff shall submit a Designation of Mediator 
form indicating a Motion for Court Appointment of Mediator to the judge on 
behalf of the parties. The motion must be filed within 21 days after the court’s 
order and shall state that the parties and their attorneys have had a full and 
frank discussion concerning the selection of a mediator and have been unable 
to agree. The motion shall state whether any party prefers a certified attorney 
mediator, and if so, the judge shall appoint a certified attorney mediator. The 
motion may state that all parties prefer a certified, nonattorney mediator, and 
if so, the judge shall appoint a certified, nonattorney mediator if one is on the 
list of certified mediators desiring to mediate cases in the district. If no 
preference is expressed, the judge may appoint a certified attorney mediator or 
a certified nonattorney mediator. Upon receipt of a Motion for Court Appoint- 
ment of Mediator, or in the event the plaintiff has not filed a Notice of Selection 

of Certified Mediator or Nomination of Noncertified Mediator with the court 
within 21 days of the court’s order, the judge shall appoint a mediator certified 
pursuant to these rules. Only mediators that have indicated their desire to 
mediate cases in the Eastern District shall be appointed. 

(d) Mediator information directory. To assist the parties in the selection of a 
mediator by agreement, a central directory of information on all certified 
mediators may be found on the website of the North Carolina Dispute 
Resolution Commission at www.nccourts.org. 

(e) Disqualification of mediator. Any party may move for an order disqual- 
ifying the mediator. If the mediator is disqualified, a replacement mediator 
shall be selected or appointed pursuant to this rule. Nothing in this provision 
shall preclude mediators from disqualifying themselves upon written notice to 
the judge and the parties. 


Rule 9019-2(3). Mediated Settlement Conference Location and Time. 


(a) Location of conference. Unless all parties and the mediator otherwise 
agree, the mediated settlement conference shall be held in the United States 
Bankruptcy Courthouse or other public or community building in the Eastern 
District. The mediator shall be responsible for reserving a place and making 
arrangements for the conference and for giving timely notice of the conference 
to all attorneys, unrepresented parties and other persons and entities required 
to attend. 

(b) Time of conference. The court’s order issued pursuant to Local Bank- 
ruptcy Rule 9019-2(1) shall state a date of completion for the conference. As a 
guiding principle, the conference should be held after the parties have had a 
reasonable time to conduct discovery but well in advance of the trial date. 

(c) Request to extend date of completion. A party, or the mediator, may 
request the judge to extend the deadline for completion of the conference. The 
request shall state the reasons the continuance is sought and shall be served 


115 


Rule 9019-2(4) EASTERN DISTRICT BANKRUPTCY RULES Rule 9019-2(4) 


by the movant upon the other parties and the mediator. If any party does not 
consent to the request, said party shall promptly communicate its objection to 
the judge. The judge may grant the request and enter an order setting a new 
date for the completion of the conference, which date may be set at any time 
prior to trial. The order shall be served on all parties and on the mediator by 
the person who sought the extension. 

(d) Recesses. The mediator may recess the conference at any time and may 
set times for reconvening. No further notification is required for persons 
present at the recessed conference. | 

(e) Mediated settlement conference is not to delay other proceedings. The 
mediated settlement conference shall not be cause for the delay of other 
proceedings in the case, including the completion of discovery, the filing or 
hearing of motions, or the trial of the case, except by order of the judge. 


Rule 9019-2(4). Duties of Parties, Representatives and Attorneys. 


(a) Attendance. The following persons shall physically attend the entire 
mediated settlement conference until an agreement is reduced to writing and 
signed as provided by subsection (c) of this rule or an impasse has been 
declared, unless excused by the judge or by the mediator with approval of all 
parties and attorneys: 

(1) Parties. 

(A) all individual parties; 

(B) any party that is not a natural person or a governmental entity, 
represented at the conference by an officer, employee or agent who is not such 
party’s outside counsel and who has been authorized to decide on behalf of such 
party whether and on what terms to settle the action; and 

(C) any party that is a governmental entity, represented at the conference 
by an employee or agent who is not such party’s outside counsel and who has 
authority to decide on behalf of such party whether and on what terms to settle 
the action; provided, if under law proposed settlement terms can be approved 
only by a board, the representative shall have authority to negotiate on behalf 
of the party and to make a recommendation to that board. 

(2) Insurance company representatives. A representative of each lability 
insurance carrier, uninsured motorist insurance carrier, and underinsured 
motorist insurance carrier which may be obligated to pay all or part of any 
claim presented in the action. Each carrier shall be represented at the 
conference by an officer, employee, or agent, other than the carrier’s outside 
counsel, who has the authority to make a decision on behalf of the carrier or 
who has been authorized to negotiate on behalf of the carrier and can promptly 
communicate during the conference with persons who have decision-making 
authority. 

(3) Attorneys. At least one counsel of record for each party or other 
participant whose counsel has appeared in the action. 

(b) Notifying lien holders. Any party or attorney who has received notice of 
a lien or other claim upon proceeds recovered in the action shall notify the lien 
holder or claimant of the date, time, and location of the mediated settlement 
conference and shall request the lien holder or claimant to attend the 
conference or make a representative available with whom to communicate 
during the conference. 

(c) Finalizing agreement. Upon reaching agreement, either before or during 
the mediation conference, the settlement shall be immediately reduced to 
writing and signed by the parties, their counsel, and others with settlement 
authority. By stipulation of the parties, the agreement may be electronically or 
stenographically recorded. A consent judgment or one or more voluntary 
dismissals shall be filed with the court by such persons as the parties shall 
designate. 
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(d) Reporting settlement. Upon reaching a settlement agreement before or 
during the conference, the parties and others with settlement authority, shall 
provide a copy of the executed written agreement to the mediator within seven 
days of the settlement. The mediator shall attach a copy of the written 
agreement to the Report of Mediator filed pursuant to Local Bankruptcy Rule 
9019-2(6)(b)(4) of these rules. Failure of the parties to provide a copy of the 
written agreement to the mediator on a timely basis may result in sanctions. 


Rule 9019-2(5). Sanctions for Failure to Attend. 


(a) If any person required to attend the conference pursuant to Local 
Bankruptcy Rule 9019-2(4) fails to attend without good cause, the judge may 
impose an appropriate monetary sanction, including but not limited to, the 
payment of fines, attorneys fees, mediator fees, expenses and losses of earnings 
incurred by persons attending the conference. 

(b) A party seeking sanctions against another party or person shall do so in 
a written motion stating the grounds for the motion and the relief sought. The 
motion shall be served upon all parties and on any person against whom 
sanctions are being sought. If the court imposes sanctions, it shall do so after 
notice and a hearing, and in a written order making findings of fact and 
conclusions of law. 


Rule 9019-2(6). Authority and Duties of Mediator. 


(a) Authority of mediator. 

(1) Control of conference. The mediator shall at all times be in control of the 
conference and the procedures to be followed. 

(2) Private consultation. The mediator may meet and consult privately with 
any participant or counsel during the conference. 

(3) Scheduling the conference. The mediator shall make a good faith effort to 
schedule the conference at a time is convenient to the participants, attorneys 
and mediator. In the absence of agreement, the mediator shall select the date 
for the conference. 

(b) Duties of mediator. 

(1) Generally. The mediator shall define and describe the following to the 
parties at the beginning of the conference: 

(A) the process of mediation; 

(B) the differences between mediation and other forms of conflict resolution; 

(C) the costs of the mediated settlement conference; 

(D) that the mediated settlement conference is not a trial, the mediator is 
not a judge, and the parties retain their right to trial if they do not reach 
settlement; 

(EZ) the circumstances under which the mediator may meet and communi- 
cate privately with any of the parties or with any other person; 

(F) whether and under what conditions communications with the mediator 
will be held in confidence during the conference; 

(G) the inadmissibility of conduct and settlements as provided by applicable 
Rules of Evidence; 

(H) the duties and responsibilities of the mediator and the participants; and 

(I) the fact that any agreement reached will be reached by mutual consent. 

(2) Disclosure. The mediator has a duty to be impartial and to advise all 
participants of any circumstances bearing on possible bias, prejudice or 
partiality. 

(3) Declaring impasse. It is the duty of the mediator to timely determine 
that an impasse exists and that the conference should end. 

(4) Reporting results of conference. The mediator shall submit a Report of 
Mediator to the judge which indicates the results of the conference. This report 
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shall be filed within two weeks of the conclusion of the conference or upon the 
receipt of a copy of a written settlement agreement, whichever comes first. 

(A) If an agreement was reached, the report shall state whether the action 
will be concluded by consent judgment or voluntary dismissal and shall 
identify the persons designated to file the consent judgment or dismissals. The 
mediator’s report shall inform the court of the absence of any party, attorney, 
or insurance representative who was absent without permission from the 
conference. 

(B) The mediator shall attach the written settlement agreement prepared 
by the parties to the Report of Mediator. 

(5) Scheduling and holding the conference. It is the duty of the mediator to 
schedule the conference and to conduct and conclude the conference prior to 
the conference completion deadline set out in the court’s order. Deadlines for 
completion of the conference shall be strictly observed by the mediator unless 
the time limit is changed by a written order of the judge. 

(c) Failure of mediator to comply with this rule. The judge may withhold 
future appointments of any mediator who does not fully comply with the 
requirement of this Local Bankruptcy Rule. 


Rule 9019-2(7). Compensation of Mediator. 


(a) By agreement. When the mediator is stipulated to by the parties, 
compensation shall be as agreed upon between the parties and the mediator. 

(b) By court order. When the mediator is appointed by the court, the 
PeUeE shall be compensated by the parties at an hourly rate set by the 
judge. , ; 

(c) Payment of compensation by parties. Unless otherwise agreed to by the 
parties or ordered by the court, costs of the mediated settlement conference 
shall be paid in equal shares by the parties. Multiple parties shall be 
considered one party when they are represented by the same counsel. Parties 
obligated to pay a share of the costs shall pay them equally unless the court 
otherwise orders. 

(d) Sanctions for failure to pay mediator’s fee. Except when excused by these 
rules or by order of the court, failure of a party to make timely payment of the 
party’s share of a mediator’s fee at the conclusion of the conference may result 
in the imposition of sanctions. 


Rule 9019-2(8). Communications with Court. 


All communications concerning mediated settlement conferences should be 
addressed to the bankruptcy administrator. 


Rule 9036-1. Notice by Electronic Transmission. 


(a) Whenever the clerk or some other person as directed by the court is 
_ required to send notice by mail, and the entity or person entitled to receive the 
notice requests in writing that instead of notice by mail, all or part of the 
information required to be contained in the notice be sent by a specified type 
of electronic transmission, the court may direct the clerk or other person to 
send the information by such electronic transmission. 

(b) Notice by electronic transmission is complete, and the sender shall have 
fully complied with the requirement to send notice, when the sender obtains 
electronic confirmation that the transmission has been received, except where 
the recipient of the notice has agreed in writing that confirmation is not 
required, in which case notice is complete upon transmission. 
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Rule 9070-1. Exhibits. 


Exhibits filed in this district, in either paper or electronic form, and in the 
context of an adversary proceeding, contested matter, or any other proceeding, 
shall conform to the requirements of the Local Bankruptcy Rules, including 
Local Bankruptcy Rules 5005-1, 5005-4(5), 7016-1, 7016-2, and 9014-1, as they 
may apply. 


Rule 9072-1. Proposed orders. 


Except as may be otherwise provided in the Local Bankruptcy Rules, all 
pleadings requesting relief shall be filed with a proposed order granting the 
relief sought. 


Rule 9074-1. Telephone and Video Conferences and Hearings. 


(a) Conferences and hearings. The court may schedule any matter in a 
bankruptcy case, contested matter or adversary proceeding to be heard by 
video or telephone conference. Any party in interest affected by or involved in 
a case, matter or proceeding may request the court to hear the matter by 
telephone or video conference. 

(b) Exchange of exhibit and witness lists. The parties involved in video 
conferences and hearings shall exchange proposed witness and exhibit lists 
and copies of all proposed exhibits, and file such lists and exhibits with the 
court, at least three business days prior to a hearing or trial unless otherwise 
ordered by the court. The moving party in a contested matter shall identify 
exhibits in numerical sequence. The responding party in a contested matter 
shall identify exhibits in alphabetical sequence. If multiple parties are in- 
volved, the parties prior to hearing or trial shall determine an identification 
sequence that eliminates any duplicative sequence. Failure to timely exchange 
and file proposed witness and exhibit lists and copies of proposed exhibits in 
accordance with this rule may result in the court barring any undisclosed 
witness testimony and denying the admission of any unexchanged exhibits. 
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UNITED STATES BANKRUPTCY COURT 


EASTERN DISTRICT OF NORTH CAROLINA 


ADMINISTRATIVE GUIDE 
TO 
PRACTICE AND PROCEDURE 


SUPPLEMENT TO THE LOCAL RULES 


EFFECTIVE MARCH 2004 


The Administrative Guide to Practice and Procedure has been prepared as a 
supplement to the Local Bankruptcy Rules to facilitate publication of changes 
in practice and procedure in the Eastern District without the necessity for a 
revision to the Local Rules. 

The format for the Guide is set to correspond to the governing rule. 


TABLE OF CONTENTS 


General Information 
List of County Codes for North Carolina 


Rule 

Rule 1007-1 
Rule 1007-2 
Rule 1071-1 
Rule 2016-1 
Rule 5003-4 


Rule 5005-4(2) 
Rule 5005-4(4) 
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Rule 7016-1 


Rule 2002-1(c) 
Rule 9009-1 


Subject 

Lists, Schedules and Statements; Time Limits 

Mailing — List of Matrix 

Divisions — Bankruptcy Court 

Compensation of Professionals 

Register of Mailing Addresses of Federal and State Gov- 
ernmental Units 

Eligibility, Registration and Passwords 

Entry of Court Orders; Issuance of Electronic Summons 
Format; Attachments and Exhibits 

Pretrial Procedures 


Guide to Service and Notice Requirements 
Forms . 


Local Miscellaneous Forms 
Application for Approval of Mental Health Evaluation 
Electronic Filing User Registration Form 


Local Bankruptcy Case Forms 
ppearance o i upport Creditor* or Representative 
Certification of Mailing Matrix 
Notice of [Motion to ] [Objection to | 
Notice of Objection to Claim 
Reaffirmation Agreement 
Schedule C — Property Claimed as Exempt 
Subpoena for Rule 2004 Examination 
Subpoena in a Case under the Bankruptcy Code 
Summons to Debtor in Involuntary Case 


Local Adversary Proceeding Forms 


Bill of Costs 
Deposition Subpoena in an Adversary Proceeding 
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Entry of Default 

Motion of Claim Exempt Property 

Notice of Right to Have Exemption Designated 
Order Designating Exempt Property 

Subpoena in an Adversary Proceeding 
Summons in an Adversary Proceeding 
Third-Party Summons 

Writ of Execution to the United States Marshal 
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GENERAL INFORMATION 
PUBLIC ACCESS TO INFORMATION 


VCIS 
(Voice Case Information System) 


The court is pleased to offer to the general public the VCIS public information access service. 
The system provides information about debtors by using the numbers or letters on the telephone 
keypad. A search may be performed by name, case number, social security number or tax 
identification number. 


To access the court's VCIS system by telephone, the numbers are: 


Until May 10, 2004: 
Wilson: Local: 234-7655 Long Distance: 1-888-513-9765 


Raleigh: Local: 856-4618 Long Distance: 1-888-847-9138 
Effective May 10, 2004 (Conversion to CM/ECF) 
Wilson area: 234-7655 Long Distance: 1-888-513-9765 
INTERNET 


The court is pleased to offer to the general public access to court records through the Internet. 
The address to access court information is: 


Home web page: 
http://www.nceb.uscourts.gov 


Pacer Case information web page: 
hitp://pacer.nceb.uscourts.gov - Wilson 
http://pacer1 .nceb.uscourts.gov - Raleigh 
hitp://ecf.nceb.uscourts.gov (available 5/4/04) 


Electronic e-filing: 
http://ecf.nceb.uscourts.gov (available 8/1/04) 
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LIST OF COUNTY CODES FOR NORTH CAROLINA 


North Carolina-Eastern 


37013 Beaufort 
37015 Bertie 
37017 Bladen 
37019 Brunswick 
37029 Camden 
37031 Carteret 
37041 Chowan 
37047 Columbus 
37049 Craven 
37051 Cumberland 
37053 Currituck 
37055 Dare 

37061 Duplin 
37065 Edgecombe 
37069 Franklin 
37073 Gates 
37077 Granville 
37079 Greene 
37083 Halifax 
37085 Harnett 
37091 Hertford 
37095 Hyde 
37101 Johnston 
37103 Jones 
37107 Lenoir 
37117 Martin 
37127 Nash 
37129 New Hanover 
37131 Northampton 
37133 Onslow 
37137 Pamlico 
37139 Pasquotank 
37141 Pender 
37143 Perquimans 
37147 Pitt 

37155 Robeson 
37163 Sampson 
37177 Tyrrell 
37181 Vance 
37183 Wake 
37185 Warren 
37187 Washington 
37191 Wayne 
37195 Wilson 


North Carolina-Middle 


37001 Alamance 
37025 Cabarrus 
37033 Caswell 
37037 Chatham 
37057 Davidson 
37059 Davie 
37063 Durham 
37067 Forsyth 
37081 Guilford 
37093 Hoke 
37105 Lee 
37123 Montgomery 
37125 Moore 
37135 Orange 
37145 Person 
37151 Randolph 
37153 Richmond 
37157 Rockingham 
37159 Rowan 
37165 Scotland 
37167 Stanly 
37169 Stokes 
37171 Surry 
37197 Yadkin 


123 


North Carolina-Western 


37003 Alexander 
37005 Alleghany 
37007 Anson 
37009 Ashe 
37011 Avery 
37021 Buncombe 
37023 Burke 
37027 Caldwell 
37035 Catawba 
37039 Cherokee 
37043 Clay 
37045 Cleveland 
37071 Gaston 
37075 Graham 
37087 Haywood 
37089 Henderson 
37097 Iredell 
37099 Jackson 
37109 Lincoln 
37111 McDowell 
37113 Macon 
37115 Madison 
37119 Mecklenburg 
37121 Mitchell 
37149 Polk 
37161 Rutherford 
37173 Swain 
37175 Transylvania | 
37179 Union 
37189 Watuaga 
37193 Wilkes 
37199 Yancey 
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Rule 1007-1 
LISTS, SCHEDULES AND STATEMENTS; TIME LIMITS 


(a)(1) Address for Securities & Exchange Commission 


Securities & Exchange Commission 
Branch of Reorganization 

Suite 1000 

3475 Lennox Road, N.E. 

Atlanta, GA 30326-1232 


(a)(2) Address for Secretary of Treasury 


(a) 


Secretary of the Treasury 
1500 Pennsylvania Ave., N. W. 
Washington, DC 20220 


Rule 1007-2 
MAILING - LIST OR MATRIX 


Register of Mailing Addresses of Federal and State Governmental Units 


Bankruptcy Administrator Bankruptcy Administrator 
Post Office Box 3758 Post Office Box 3039 
Wilson, NC 27895-3758 Raleigh, NC 27602-3039 


Internal Revenue Service 
Insolvency Support Services 
320 Federal Place, Room 335 
Greensboro, NC 27401 


North Carolina Department of Revenue 
Office Services Division 

Bankruptcy Unit 

Post Office Box 1168 

Raleigh, North Carolina 27602-1168 


Employment Security Commission 
Post Office Box 26504 
Raleigh, NC 27611-6504 


United States Attorney 

310 New Bern Avenue, Suite 800 
Federal Building 

Raleigh, NC 27601-1461 
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Preparation of Mailing Matrix 


Filing petitions electronically through CM/ECF 


Filing users must create a mailing list by entering all creditors for each petition into the 
petition preparation software. The creditor matrix must be saved in an ASCII (.txt) format 
before it can be successfully uploaded. The matrix must be uploaded into the electronic 
filing system at the same time the petition is filed electronically. 


Filing paper petitions and filing petitions electronically through CourtWatch 


All paper bankruptcy petitions submitted for filing must be accompanied by a paper 
matrix. The matrix must also be saved in an ASCII format (.txt) file and submitted on a 
diskette or attached to an e-mail. 


In order to ensure that creditor names and addresses are scanned to create a clear image 
for display on the Internet and properly read by the Optical Character Reader (OCR) for 
transfer into the court’s database, compliance with specific standards and requirements is 
necessary. The following information is divided into segments to provide instructions for 
creating the matrix, saving the data for transmission, and transmitting data to the court. 


a, Creating the Matrix 


(1) | The paper matrix should be prepared on plain white 8 ¥% x 11 unruled or 
unblocked paper and shall not contain any extra marks such as letterhead, 
dates, debtor name, stains, or handwritten marks on the front of the matnx. 
The debtor’s name and social security number must be shown on the back 
of the paper matrix. 


(2) The only writing on the paper matrix should be the typed names and 
address of the creditors. The certification of mailing matrix must be 
attached as a separate page from the matnix. Do not include the 
certification of mailing matrix on the diskette or the E-mail. 


(3) The content of the paper mailing matrix and the diskette or e-mail mailing 
matrix must be identical and certified accordingly by the Certification of 
Mailing Matrix as required by E.D.N.C. LBR 1007-2. The Certification of 
Mailing Matrix is filed with the paper matrix. 


(4) | Use a good letter quality printer to print the matrix. The ability of the OCR 
to read creditor matrices prepared using dot matrix printers varies with the 
quality of the dot matrix printer used. LaserJet or InkJet printers provide 
better quality print than dot matrix printers, 
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(5) 


(6) 


(7) 
(8) 


(9) 
(10) 


(11) 
(12) 
(13) 
(14) 


(15) 


(16) 
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Do not use unreadable type faces or print styles such as proportionally- 
spaced fonts or exotic fonts (such as Olde English or script) or bold print 
Twelve (12) pitch Times New Roman and Courier New fonts create good 
print quality that allows the Optical Character Reader (OCR) to accurately 
read the matrix. 


Provide the original paper matrix. Poor quality photocopies are not 
readable by the scanner. 


List creditors in alphabetical order. 
DO NOT include the following parties on the creditor matrix: 
Debtor | 
Joint Debtor 
Attorney for the Debtor(s) 
Bankruptcy Administrator 
Trustee 


The names and addresses of these parties are added when the case is 
opened on the computer, 


Names should be first name <space> last name, 


Creditor names and address must be typed so that letters are no closer than 
1 % inches from any edge of the paper. 


Each line of the address may have a maximum of 35 characters. 

The maximum number of lines per address is 4. 

Please make every effort to obtain a complete address for each creditor. 
Leave one blank line between each address, 


Never use the following symbols in names and/or addresses on the creditor 
matrix: — 


Ampersand (&). Type the word “and” instead. 


Percent (%). If used to signify “care of” in a creditor’s address, 
type “c/o” instead. 


Do not type a lower case “L” to signify the numeral one (1). 
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(17) Do not type the upper or lower case letter “o” to signify the numeral zero 

(18) Avoid misaligned lists caused by removing the paper from the typewriter 
before completing the list, or inserting the paper into the typewriter 
crooked. 

(19) Type in upper and lower case as you would on a letter. 

(20) States should be abbreviated using two capital letters without periods or 
other punctuation. 

(21) A comma must appear between the city and the state. 

(22) The last line of the matrix must be the city, state, zip code. 

(23) DONOT type the attention line on the last line of the address. The 
attention line should be the second line of the address. 

(24) DO NOT include account numbers in the address. 

(25) The ZIP code must be typed on the last line of each address. If only a five 
digit ZIP code is used, DO NOT add 0000s to make it nine digits. Separate 
the two groups of digits in the zip code with a dash, not a space. 

Saving the Matrix and Data 

(1) If you are using a computer program to create a bankruptcy petition, you 
should have a feature which allows you to export creditor information to a 
diskette or save as a file to attach to an e-mail. The vendor’s technical 
support staff can assist with your questions. 

(2) If you are preparing the matrix using a word processor, the court can 
provide a matrix program at no charge. Your computer must be IBM 
compatible with Windows 98 or above. This program does not work in 
DOS. Contact the court to receive a copy of the court’s matrix program or 
it may be retrieved from the court’s web page at www.nceb.uscourts.goy. 

(3) | When saving the matrix on a diskette or as a file to attach to an e-mail, the 


file name must be the debtor’s social security number or tax identification 
number set up as follows: social security # 123-45-6789.txt, tax ID# 56- 
1234567.txt 
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C. Transmitting the Matnx and Data to the Court 


(1) 


(2) 


(3) 


(4) 
(5) 
(6) 


(7) 


(8) 


The matrix must be saved in an ASCII text (.txt) format file and submitted 
on a diskette or attached to an e-mail as follows: 


(a) E-mail the matrix file via the Internet to: 

Wilson Cases: Matrix@nceb.uscourts.gov 

Raleigh Cases: Matrix_Ral@nceb.uscourts.gov 

(b) Submit the matrix file on a diskette when the petition is filed. 


An original paper matrix and certification of mailing matrix must continue 
to be submitted with the original petition. 


Transmit the matrix as a file attachment to an e-mail as soon as it is 
available. E-mails are occasionally delayed and may arrive a day after the 
petition is received. Therefore, immediate transmission will improve 
coordination of the receipt of the matrix and the petition. 


The e-mail message must state the debtor’s full name, social security 
number and chapter of the case. 


Indicate in a cover letter attached to the original petition the date the matnix 
was sent to the court by e-mail. 


The contents of each diskette must be properly identified by a label on the 
diskette indicating the debtor’s full name, social security number, and 
chapter of the case. Several matrices may be placed on one diskette. The 
label should be securely attached to prevent loss of the label in the mail. 


Matrix submitted on diskette or as a file attached to an e-mail should be in 
one column format using the left column. Paper matrix should be 
submitted in a three column format. 


Do not send a completely new matrix on diskette for an amendment or 
when filing statement of affairs. 
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Name of Division 


Elizabeth City 


Fayetteville 


New Bern 


Raleigh 


Wilmington 


Wilson 


EASTERN DISTRICT BANKRUPTCY RULES 


Rule 1071-1 
DIVISIONS - BANKRUPTCY COURT 

Headquarters Counties 

Wilson Bertie Hertford 
Camden Pasquotank 
Chowan Perquimans 
Currituck Tyrrell 
Dare Washington 
Gates 

Wilson Cumberland Sampson 
Robeson 

Wilson Beaufort Lenoir 
Carteret Martin 
Craven Onslow 
Hyde Pamlico 
Jones Pitt 

Raleigh Franklin Vance 
Granville Wake 
Harnett Warren 
Johnston 

Wilson Bladen Duplin 
Brunswick New Hanover 
Columbus Pender 

Wilson Edgecombe Northampton 
Greene Wayne 
Halifax Wilson 
Nash 
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Rule 2016-1 
COMPENSATION OF PROFESSIONALS 


(a1) Amount of Standard Base Fee: 


The standard base fee in a Chapter 13 case is $1,400.00. 


(a)(6) Presumptive Non-base Fees: 


Motion to use interrogatories, and interrogatories $150.00 
Motion for turnover $250.00 
Adversary proceeding for turnover $500.00 
Uncontested lien avoidance $500.00 
Motion to avoid judicial lien $200.00 
Motion to modify plan post-confirmation $250.00 
Motion to substitute collateral $350.00 
Motion for authority to sell property $250.00 
Application to incur debt $200.00 
Defense of motion for relief from stay and/or 

co-debtor stay $350.00 


Handling of an insurance inquiry received more 
than twelve (12) months after the 


Chapter 13 case is filed $50.00 
Defense of motion to dismiss $200.00 
Motion for hardship discharge $350.00 
Objection to claims $200.00 
Notice to abandon property $100.00 


(a)(9)(B) Payment of Attorney Fees/modification of Plan 


These fees shall be paid by the Trustee at the rate of $100.00 per month unless the Court directs 
otherwise. 


Rule 5003-4 
REGISTER OF MAILING ADDRESSES OF 
FEDERAL AND STATE GOVERNMENTAL UNITS 


(ec) Register of Mailing Addresses of Federal and State Governmental Units 


Bankruptcy Administrator Bankruptcy Administrator 
Post Office Box 3758 Post Office Box 3039 
Wilson, NC 27895-3758 Raleigh, NC 27602-3039 
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Employment Security Commission 
Post Office Box 26504 
Raleigh, NC 27611 


Internal Revenue Service 
Insolvency Support Services 
320 Federal Place, Room 335 
Greensboro, NC 27401 


North Carolina Department of Revenue 
Office Services Division 

Bankruptcy Unit 

Post Office Box 1168 

Raleigh, North Carolina 27602-1168 


Secretary of the Treasury 
1500 Pennsylvania Ave., N. W. 
Washington, DC 20220 


Securities & Exchange Commission 
Branch of Reorganization 

Suite 1000 

3475 Lennox Road, N. E. 

Atlanta, GA 30326-1232 


*United States Attorney 

310 New Bern Avenue, Suite 800 
Federal Building 

Raleigh, NC 27601-1461 


*NOTE: Federal Housing Administration, Farm Service Agency, Veterans Administration, 
Small Business Administration 


Rule 5005-4(2) 
ELIGIBILITY, REGISTRATION AND PASSWORDS 


(a) Registration 


A person must register as a filing user by submitting a form prescribed by the clerk and shall 
provide the filing user’s name, address, telephone number, internet e-mail address, and a 
declaration that the attorney is admitted to practice before this court, is exempt from the 
admission requirements or has been granted or has applied for leave to appear pro hac vice. 
Within a law firm, a separate registration form must be submitted for each attorney. A copy of 
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the registration form is included in the Administrative Guide to Practice and Procedure and may 
be obtained from the clerk of court or the court’s web site at www.nceb.uscourts.gov. The form 
may be duplicated for use by multiple applicants. All registration forms must be mailed or 
delivered in a sealed envelope to: 


Clerk, U. S. Bankruptcy Court 

Attn: Electronic Filing Registration 
P.O. Drawer 2807 

Wilson, North Carolina 27894-2807 


(d) Training and Password 


Following registration, each filing user must enroll in and complete a CM/ECF Filing User 
Training Program conducted by the clerk. Filing users may enroll one or more assistants or staff 
in the training. Selection and scheduling of applicants for CM/ECF training will be determined 
by the clerk. The clerk will use discretion in a fair and nondiscriminatory manner to ensure that 
all registrants are treated fairly. 


After completion of training, each filing user will receive a login and password for the online 
training system and for limited CM/ECF inquiry purposes. No later than 10 business days 
following the classroom training, the filing user must complete the online training and contact the 
trainer conducting the training class to receive full activation of the filing user’s CM/ECF 
password. 


The court may accept training provided by another bankruptcy court and waive the classroom 
training requirement. Filing users trained by other courts must contact the court’s training 
specialist for authorization to participate in the online training. The online training will provide 
training for the unique procedures for this court. The filing user will receive a login and 
password to access the training program. Upon completion of the online training the filing user 
must contact the court’s training specialist to receive full activation of the filing user’s CM/ECF 
password. 


Filing users should periodically change their password. Jf an employee of a filing user leaves 
their employment, the filing user must immediately select and activate a new password. 


Filing users are responsible for all applicable changes associated with the password and should 
maintain a record of their password, bar code number, and user profile information. The clerk 
will not maintain this information. Filing users are also responsible for keeping their office 
address, e-mail address, preferred notification method and other user profile information current 
in the Electronic Filing System. 
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Rule 5005-4(4) 
ENTRY OF COURT ORDERS; ISSUANCE OF ELECTRONIC SUMMONS 


(b) Submission of Documents for Judges Signature 


When motions, applications, objections to claim, and other requests for relief are filed 
electronically, the moving party must submit a proposed order for each request for relief by e- 
mail in a text format (.txt). The format of the proposed order must comply with Local 
Bankruptcy Rule 9004-2. The e-mail must be addressed to ECF_ORDERS@nceb.uscourts.gov 
and the subject line must indicate the name and case number of the debtor. The filing user may 
submit multiple proposed orders in the same e-mail for one debtor. An e-mail received 
containing multiple proposed orders for multiple debtors will be returned for resubmission. 


Rule 5005-4(5) 
FORMAT; ATTACHMENTS AND EXHIBITS 


(a) Format 


All electronic documents must be submitted in portable document (.pdf) format as created by 
Adobe Acrobat or another similar and compatible program supported by the court with the 
exception of the creditor list (matrix) which must be submitted in an ASCII text (.txt) format 
Electronic filings must not exceed 1 megabyte in size. Transmission time for effecting such 
filings is time sensitive. Filings that take more than 5 minutes to transmit, for security reasons, 
will time out. Ifa filing is larger than 1 megabyte and if any portion of the filing has been 
scanned, the filing document should be no more than 8 % by 11 inches, without color and the 
resolution should not exceed 300 DPI. If making these adjustments does not reduce the filing size 
to | megabyte or less, the filing user will make suitable arrangements with the court to effect the 
filing. 
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Rule 7016-1 
PRETRIAL PROCEDURES 


UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 


DIVISION 
IN RE: CASE NO. 
JOE SMITH, 99-02272-5-ATS 
Debtor 
ABC CORP., ) 
Plaintiff ) 
) ADVERSARY PROCEEDING 
V. ) 
) NO.: S-99-00070-5-AP 
JOE SMITH, ) 
Defendant  ) 
FINAL PRETRIAL ORDER 
DATE OF CONFERENCE: May 5, 1999 


Appearance: John Y. Lawyer, Raleigh, North Carolina, for plaintiff; Sam X. Attorney, 
Fayetteville, North Carolina, for defendant. 


L STIPULATIONS 

A. _ All parties are properly before the court. 

B. The court has jurisdiction of the parties and of the subject matter. 

C. This is a core proceeding, or in the alternative, both parties have consented to 
hearing by the bankruptcy court. 

D. All parties have been correctly designated. 

E. There is no question as to misjoinder or nonjoinder of parties. 

F, Facts: 
1. Plaintiff is a New York corporation, licensed to do business and doing 

business in the State of North Carolina. 

2. Defendant is a citizen of Wake County, North Carolina. 

G. Legal Issues: The legal issue is whether the debt owed by the defendant to the 

plaintiff is nondischargeable under 11 U.S.C. § 523(a)(2)(B). 
H. Factual Issues: 


1. Did the defendant receive money, property, services, or an extension, 
renewal, or refinancing of credit through the use of a statement in writing 
that was materially false? 

2. Did the written statement relate to the defendant's or an insider's financial 
condition? 

3. Did the plaintiff reasonably rely on the written statement? 
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4, Did the defendant make or publish the written statement with the intent to 


deceive the plaintiff? 
Il. © CONTENTIONS 
A. Plaintiff 
1, Fats: 


(a) Plaintiff loaned defendant $XXX,XXX.XX based on written 
property appraisals that defendant had falsified materially. 

(b) The written appraisals were on real property owned by the 
defendant. 

(c) Plaintiff had no factual reason not to accept the appraisal and, 
therefore, reasonably relied on the appraisal. 

(d) | Defendant had the appraisal done simply for its use in obtaining the 
loan from plaintiff. 

2, Law: 

(a) The falsified property appraisal used by the defendant in obtaining 
a loan from the plaintiff has created a nondischargeable debt under 
11 U.S.C. § 523(A)(2)(B). 


B. Defendant 
%, Facts: 


(a) Defendant did not falsify the property appraisals he used in 
obtaining the loan from the plaintiff. 

(b) Plaintiff is experienced as a commercial lender in the area and has 
made loans on property appraisals for 50 years. 

(c) Defendant had the appraisal done at the plaintiff's request. 

2: Law: 

(a) The loan from plaintiff was not obtained through the use of a false 

appraisal and, therefore, the debt is dischargeable. 


I, EXHIBITS 

A. Plaintiff: 
Number Title Objection 
| Appraisal of Bob Hope Hearsay 
z Deed of Trust dated 1/4/84 None 
3 Promissory Note dated 1/4/84 None 
4 Personal Financia! Statement None 

dated 12/3/83 

B. — Defendant: 
Number Title Objection 
] Appraisal of Joe Smith Hearsay 
2 Debtor's Bankruptcy Petition None 
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IV. DESIGNATION OF PLEADINGS AND DISCOVERY MATERIALS 


A Plaintiff: 
Document Portion 
Plaintiff's Nos. 1, 8 
first set of — and9 
interrogatories 
Deposition Vol. 1, line 6 
of Richard Roe p. 1, thru 
line 5, p. 6 
B. Defendant: None 
V. WITNESSES 
A. Plaintiff: 
Name Address 
Frank Flake Selma, N. C. 
B. Defendant: 
All witnesses listed by plaintiff: 
Name Address 
Sam Smith Apex, N. C. 
Trial Time estimate: days. 
APPROVED BY: 


U.S. Bankruptcy Judge 


DATED: 
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Objection Reason 
No. 8 Privilege 
Line 6, p. 1, Hearsay 
thru line 2, 

pos 


Proposed Testimony 
Loan officer - facts 


surrounding the loan 


Proposed Testimony 
Facts surrounding 


value of real property 
in the debtor's area 


John Y, Lawyer 
Counsel for Plaintiff 


Sam X. Attorney 
Counsel for Defendant 


EASTERN DISTRICT BANKRUPTCY RULES 


0} WONOW “G)zzs § SN [1 J9pun usr] & ploay 
10J 


uoVoW “(P)1 00h UE Jepun JopsQ yuasuo, Jo eaoiddy 


Tva ‘av PeaaTVMPED bce sek hee 


dv “L(Z) 


SS 
eee eee 
O€61 § ‘D'S'N 87 99S 

posnbes aq Aew 99.4 L ‘dv ‘va () vA bs 1A, 


| 99N 49 ONT 02 ‘L ‘dv ‘va (DD el cleat 
99N 10 91 02 ‘L “dv ‘va (1) €l ‘TEU Sl 


€1 (Z) 


sajnpayos 0} juaupusuTy 
SAJOUPBD (7 


$.10199q (1) 
0} UOHOPl ‘asea’] elayjdoooy 
S.JO}IPHD (7 


sJoiqed (1) 
0} UDO] ‘RyUOD Asojns0xg joofayjdaooy 
WONOUT § rONPOHD 105 pauinbad 394 va“ va iV ie eave ae sio ae SruSHOW wOpuEGY 


XLBEUL UO SJO}P2I9 [[V¥ = [IV 


JesuNOdS $s} 10 (LI £ ssoideyo soieg poeyyy = dv 
POMUUIOD SJOJIPSID pomnsesu = s-« DOWN ul) Joyeysiunupy Adjdnyueg = vq AdwWiopny $,10}Q9q = va 
SIOMPAID painsasuy) sade] OZ = ONT 0Z sIsup= L 40399 = d 


79A498 0} Sorted Joy sopoD 


‘saseo / Jaydeyo ul saaqsny Aq ssuljiy ssaippe JOU SOOp RYO SIG] “¢ 

“SOIBIS POU) 243 JO souasayuoD yeIoIpne oy) Aq poquosasd oyosay) saoipusdde ayy Aq pue ‘OES! § ‘O'S'N BZ Aq pezUOUINe ase pRYD ay) Ut pooudsajas S29j BUY “p 
“paasas aq pjnoys POI! § “O'S‘N II 229pun poajutodde sajsny e ‘saseo | | Jaydeyo uy “¢ 

‘Ayued & se poweu 


ssojun s8uiposc01d Axesiaape Ul JO saseo ¢[ pue Z| Ja}deyo ul posses aq JOU paaU JoJeQsiuIUpe AajdruyuRq ayL ~AjUO sased 14 pue / Jo}deyo ul parsos aq Pynoys Jo;eysiURUpe Ad}dnDjURQ 4] “7 


‘suonmsut Aloyisodap poinsul pue ‘s}USUIWIIA08 [edioiunu Jo 97e)s ‘sainusde pue SIdd1JJO (BIAPey SaIeIg poywuUs sy) UOdN soIAJas Joy say jeloods at Buipnjour 


‘gin yeys Aq paquiosaid ao1Asas Jo spoyjaw 94) UO }DayJo OU sey URYD SIU, “POOL 21Ny AoidnQUEg Aq peplAaid JouUeUL 24) UI poAias 2q 0} SJayeUI Po}S9}UOO ][e SouINbos »106 e1MyY Aridnyjueg “| 


‘sajou Aroyeuedxs SuIMo]]OJ BY} WLM UOH}UN{UOS UL pesn 9q P[NoYs If “UNOd sty Ur s}uOWOLINbas 2oNOU PUE 3d1AJIS LOWULUOD 0} aping B SI UeYD SIE 
SLNAIWAMINOAY AOLLON GNV ADIAYS OL IGIND 


SALLUVd GALSFTYALNI YAHLO UNV SYOLIGAAD OL FOLLON 
(2)1-Z00Z 21NY vO/T “APU 


137 


EASTERN DISTRICT BANKRUPTCY RULES 


$.10199q, 
0} UOQOP ‘¢] 03 4 JoIdeyD WOW HAAU0D 


90L § “D'S'N TI 99S “popsaucs 
A[snotaoid aseo ayy J] 


posinbai st 304 


s.to1qaq_ (1) 
JO SONON ‘/ 03 Z| s03deYyD Woy UaAU0> 


(P)80Z1§ ‘O'S I 998 Ysosayut 
ut Ayred Aq OAU09 0} UOHO}Y 
LOTT 3 O'S'N LT 99s 
“JOULTBJ B SI 10IGap Oy} J] (Z) 


Vd ‘dG ‘L ‘Wd ‘IV (Z) S,JONPIIQ (Z) 


pouinber 923 ON (Z) 


s.toiqgeqd (1) 
0} MONO ‘| [| 0} E[ JaideyD Woy WaAUOD 


L ‘vad ‘itv (1) 


peunbas 934 (1) 
“OST IT 39s ‘suondsoxs jog — 


va ‘vd ‘d ‘itv (2) $,UOISSassOg Ul JON 101Q9q JO S.JOUPSID (Z) 


pojurodde useq sey au0 ji 9a]snLy dA10S 


$,UOIsSessog UZ 10}Qoq_ (1) 
0} UOHOW ‘7 0} [ [| JaIdeyD Woy LeAUOD 
— $s0upag (Z 


va (i) 


SUOTJOUL jfe 407 posmnbol 90,5 
UWOROU $_1OJ Pod Joy posinbes say ON (Z 


Vd Va ‘aL ‘Iv 


Jojqap Woy posmbas 305 Suyty (1) 


0z Z 
L 0} UONOW, ‘] 1 0} £ Ja3deyD Woy wsau0d 


90L § “DSN II 998 “‘porsauos 
Ajsnoaaid sem 3se9 24) JI vd ‘Lb oUuON Z] 0} £ sajdeyD Woy WSAu0D oO} UOYOW S$.410199q 
SOSLIB SOUBNUIUOD & JO} PIou SY} Se 
dV ‘Wd ‘L ‘Vd ‘d ouoN 


UOOS SB pojlj 3q 0] UOHOP] 0} UOVOY, ‘soussayUOD/Buueapy anuyu0D 


SUNIOW [ PE 3Y) SuUIMUTUOS JapsO 40 3d130OU 3Yyy 
YIM S1O}IPIJO |]! AsVS OF POIDATIP 2G AWIN VC (€) 


Sunsow [pe ay) Zuinuyuos Japso oy3 
YILM S1OUPIID |[B BAIBS 0} Paap 39Q AVA VA (1) 
syuauaiinbas 
Buipesjd 105 0706 UA 29S 


0} UOHOPY ‘s1o}Ipeip Jo Susp [pe snunuoa 


dv ‘Vd ‘lL ‘vd ‘d JO} UOROP ‘suoysues/Adusaju0D 


0} UOTOPY ‘osmuoidwop 


Vd ‘d ‘vd ‘L ‘Iv 


9®)ZO0T UA 22S © 
Wd ‘d ‘Vd ‘L ‘IV 


Joy uoyeoyddy ‘sasusdxg pue uoyesuadui0; 
—-HQLYO1g 0} UOHOW $s0}1peI1D (Z 


D5N 4° BN Oz “Wa “L ‘vd ‘a (Z) asf} 0} UOHOW S.4s03qQ9q (1) 


(1007 Ud 90s 
‘suoneniis AUS IOUS PA NE 99Nn 3° 07 OT ‘dv ‘L ¢ ‘dv ‘i ‘va @_ 


cas a 


e199 ]]0D yseD 


493deq3 


svg shtq aap0 NY JO # 


138 


EASTERN DISTRICT BANKRUPTCY RULES 


[uo sid]gap 
[enptarpur 03 soydde sry yp, 


suonduioxg Jo wiel> 0} uonss[qo 


WIBI> 0} uOND2fGO 
S$ 4OHPIID (€ 


L ‘itv (2) $.10}G9q (7) 


S Juouodoig ue[g (1) 
0} UOHOY] ‘ueid AJIPOW 


Vd ‘d ‘Va ‘LL tv (1) 


dv Wd ‘OON 19 DN 07 


io} UOVOP “Buloueul.y uoVNIg-}sog 
0} UOQOYPY Ipeid UleIGQC JO fo} UONOP 4qaq 4NnDdU] 


ae 


JO ‘ 


LW) 


SIO}IPIII [JB UO VdHOU 94} 
DAIOS 0} Pajda1Ip 2q fILM WO 


JO} UONOPl ‘adseyosiq diyspsey 
0} UOHOW “Jule|awod (71 


§ soypue €7¢ § ‘O'S‘N. [1 40} ouljpesg SuyLy pusjxg 


JUDWUDjEJS $.JOJDIOP B Aq poiue 

oq pjnoys uojOW 24j “suUOSvos 
jBolpouz 0} onp si jsonbol J] 
JJeP UONBURUEXS 34} 0} IOLIC 
3sB9] Je poy 2q P[NoYys UOHOW 


Joy UOHOPy ‘Suysow [pe oy) 
ye QOuBpUaE JO Nay Ut soUOJesOLIaju] Aq uoneUNUeXA 


Joy uoyeosiddy ‘pooz Jopuy uoVeunueEXxg 
0} BOHR ddy ‘juowodsueLy 
92,j J¥[4 Be Japup) Aauiony s.103qeq Aojdurg 
0} UOHBYCdVy 
‘uonesusduios jo jeaoiddy pue (sssyjo Aojdwiq 
0} uonEsiddy “uosisg jeuoIssajoig Aojdurg 
SAOUPUD (y 


(VD) 1-Z00r UT 99S 


Va ‘L ‘iv (©) Cite“) s.101qeq (¢) 


L‘vd ‘d (2) €1 (Z) $.0}IPaD (Z) 


ssoiqeq (1) 
0} UOHOP] ‘SsSTWsIG 


UOHOW) S.J0"PAID (Z 


ECE) 209) aUON (1) 


(P2H0N) S.s0199q (1) 
L 93 €} JaydeyD woy poauoD 


L ‘va ‘da (Zz Si (Z 
| LQ) aUON (1) 
postnbos 33,4 
eae | tort 


aI rssng| seve et vay re eee 


139 


EASTERN DISTRICT BANKRUPTCY RULES 


alep Zuriesy & BUIpIedai pOO9 UA 22S 


ssajydeyo jje wi aainbos ow osucodsas Aep-¢ [ 


100r ud 22s (7) DON 10 ONT 07 “L ‘Wa ‘vd “d (Z 


(a)0c61 § Vd ‘L ‘va ‘a (1) 
"O'S'N_ 11 998 ‘posinbos 90,4 
7706 Ud PUB £706 Ud 995 
39} [BADLNAI 
pue 29} Suny Jo yuowAed sasinbal (q)OE6I § 


asuodsayjuonoyy MEIPYRI AA 
0} UOHOPy ‘JesuNnoD SB MBIPUILAA 
IO} UONOY] “esdsV{JOD jo uonEeNnje, 


JO} UOHOP] “SPIO JaaAouNL, 


CIShIKE 0} UOHOP] ‘SUaty] JO IeajD pue 3914 ]]2S 


. Joy uoneotddy “Apodoig jeay (Z 
€l-obalt £ 07 JO SdON “o14qnd pue ayeau (1) 
sajes 
JO} UOHOW ‘AeIS 10}Q3P-0D Woy Jotjay 


IL 


€l ‘Zt ‘24 () 
JO} UOINOYY ‘ARIS eWIOINY WoL JotayY 
0} UOQOPY “I9PIO syeoE A, 10 Japisucsay 


0} UOYOPF ‘asta usdo-3ay 


ue[d 03 WoRDaTqO 


ouUON, JUSUID}EIS DINsOposig, 0} UONSe1QO 


Se a oe 


Supper 


140 


EASTERN DISTRICT BANKRUPTCY RULES 


RULE 9009-1 


FORMS 
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Rey. 5/03 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
DIVISION 
IN RE: CASE NO. 
DEBTOR 


APPLICATION FOR APPROVAL OF MENTAL HEALTH EVALUATION 


Comes now the debtor, and requests the Court to approve a pro bono or low cost mental health 
evaluation, and states as follows: 


1. 


The debtor’s mental health is a genuine issue of material fact to these bankruptcy 
proceedings in that.... (state relevance, examples: the debtor claims that debtor’s _ 
mental health is relevant to the debtor’s failure to attend meeting of creditors or hearings; 
the debtor claims that debtor’s mental health is relevant to allegations related to 
challenges to the debtor’s general discharge (Section 727) or arguments for an exception 
to discharge based upon fraud allegations (Section 523(a)(2)); the debtor seeks to 
discharge student loans based upon mental illness under Section 523(a)(8) or 42 U.S.C. 
294g; the debtor seeks to avoid a default judgment based upon excusable neglect; or the 
debtor seeks to exempt personal injury award related to mental health); 


Based upon information and belief, the debtor’s mental health should be examined by a 
mental health professional to determine whether the debtor may have . . . (examples: 
manic depression, bipolar disorder, schizophrenia, paranoid personality disorder), or 
another recognized mental illness; 


Based upon the bankruptcy schedules and the debtor’s available income and assets as 
follows, (set out monthly income and any liquid assets), the debtor is currently unable to 
pay for a mental health evaluation that is necessary and relevant to bankruptcy issues 
presented; . 


After making diligent efforts to obtain mental health services to assist the debtor, the 
debtor has been unable to obtain relevant services based upon available health insurance, 
public health programs, or other third party services. 


A copy of this application has been transmitted to the Bankruptcy Administrator and 
(identify any other interested party). 


Wherefore, based upon the foregoing, the debtor respectfully requests that the Court approve a 
pro bono or low cost mentai health evaluation in this case. 


Date: 


Debtor 
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Rey, 5/03 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
DIVISION 
IN RE: CASE NO. 
DEBTOR 
ORDER 


Based upon the Application for Approval of Mental Health Evaluation by the debtor and 
the representations contained therein, the Court approves the debtor’s request for a pro bono or 
low cost mental health evaluation for purposes of this action. 

SO ORDERED. 


DATED: 


Bankruptcy Judge 
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Rev. 2/04 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 


CASE MANAGEMENT/ELECTRONIC CASE FILING (CM/ECF) SYSTEM 
ELECTRONIC FILING USER REGISTRATION FORM 


Live System 


An attomey desiring to register as a Filing User for filing documents through the internet 
component of the court’s Case Management/Electronic Case Filing system must provide the 
information requested below: 


Name 
Bar ID # State of Admission 
Firm Name 


Mailing Address 


Voice Phone Number FAX Number 
E-Mail Address 


By signing and submitting this registration form, the Filing User agrees to abide by the following 
requirements: 


iE Pursuant to Federal Rule of Bankruptcy Procedure 9011 and Local Bankruptcy Rule 
5005-4(8), every pleading, motion and other paper (except lists, schedules, statements or 
amendments thereto) shall be signed by a least one attorney of record and that signatures 
shall be indicated by “s/” and the typed name of the person signing in the following 
format: “s/Jane Doe” on the signature line. The unique password issued to each Filing 
User identifies the person upon login and constitutes the signature of the Filing User. 


2 The Filing User must protect and secure the login and password issued by the court. The 
login and password must be used exclusively by the Filing User and authorized 
employees. The Filing User must not knowingly permit the login and password to be 
used by anyone who is not authorized. After the password is first issued by the court, the 
Filing User agrees to change the password on a regular basis, if an employee is no longer 
an authorized user, or as needed for other reasons to ensure its security. The Filing User 
must immediately notify the court if misuse of a password is suspected. 


144 


EASTERN DISTRICT BANKRUPTCY RULES 


The Filing User expressly consents to receive notice and service of pleadings and other 
papers by electronic means from the court and other Filing Users in all cases. Applicant 
must maintain the accuracy of the CM/ECF Filing User account to ensure the receipt of 
electronic notice. 


The Filing User understands that electronically filed documents that require original 
signatures from any person other than the Filing User must be maintained by the Filing 
User in paper form, bearing the original signatures, for four years after the closing of the 
case or proceeding in which the documents were filed. Upon the court's request, the 
Filing User must provide the original signed documents for review. 


The Filing User agrees to abide by all the requirements set out in the Local Bankruptcy 
Rules and the Administrative Guide to Practice and Procedure currently in effect, and any 
changes or additions that later may be made. 


The Filing User understands that the court may revoke a Filing User’s login and 
password and, therefore, authority and ability to electronically file documents for cause, 
including failure to comply with any provisions of this agreement, failure to adequately 
protect the Filing User password, failure to comply with the provisions of the Local 
Bankruptcy Rules and/or Administrative Guide to Practice and Procedure, failure to pay 
any fees required for documents electronically filed, or other misuse of the electronic 
case filing system. 


Date Filing User Applicant 


Return to: 

U. S. Bankruptcy Court 

Attn: Training Specialist 

Clerk of Court 

P.O. Drawer 2807 

Wilson, North Carolina 27894-2807 


For Court Use Only: 


Date Approved 


CM/ECF Filing User Login Name 
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Rev. 1/2004 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
In re: Bankruptcy Case No. 
Chapter 
Debtor(s)* 


APPEARANCE OF CHILD SUPPORT CREDITOR* OR REPRESENTATIVE 
I certify under penalty of perjury that I am a child support creditor* of the above named debtor, or 
the authorized representative of such child support creditor, with respect to the child support obligation 
which is set out below: 
Name: 
Organization: 
Address: 


Telephone Number: 


Date Child Support Creditor* or Authorized Representative 


Summary of Child Support Obligation 


Amount mm arrears: 


If Child Support has been assigned: 


Amount of Support which is owed under Assignment: 
$ 

$ 
Amount currently due per week or per month 


Amount owed primary child support creditor (balance not 
en: fat ees assigned): 
(per week) (Per month) 


$ 


*Child support creditor includes both creditor to whom the debtor has a primary obligation to pay child support as well as 
any entity to whom such support has been assigned, if pursuant to Section 402(a)(26) of the Social Security Act or if such 
debt has been assigned to the Federal Government or to any State or political subdivision of a state. 
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Rev. 9/97 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
In re: Case No. 


Debtor(s) 


CERTIFICATION OF MAILING MATRIX 
REQUIRED BY E.D.N.C. LBR 1007-2 


I hereby certify under penalty of perjury that the attached list of creditors which has been 
prepared in the format required by the clerk is true and accurate to the best of my knowledge and 
includes all creditors scheduled in the petition. 


Date: 
Attomey for Debtor 
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Rev. 9/97 UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 


NOTICE OF [MOTIONTO Jj {OBJECTIONTO | 
has filed papers with the court to {relief sought in motion or objection]. 


Your rights may be affected. You should read these papers carefully and discuss them with your 
attorney, if you have one in this bankruptcy case. (If you do not have an attorney, you may wish to 
consult one.) 


If you do not want the court to grant the [relief sought in motion or objection], or if you want the 
court to consider your views on the [motion] [objection], then on or before (date ) , unless 
otherwise ordered, you or your attorney must file with the court, pursuant to Local Rule 9013-1 and 
9014-1, a written response, an answer explaining your position, and a request for hearing at: 


{address of the bankruptcy clerk's office} 


If you mail your {request} {response} to the court for filing, you must mail it early enough so the 
court will receive it on or before the date stated above. 


You must also mail a copy to: {list names and addresses of applicable parties} 


movant's attorney, debtor(s), debtor(s) attorney, trustee, Bankruptcy Administrator, and 
other parties in interest. 


If a response and a request for hearing is filed in writing on or before the date set above, a hearing 
will be conducted on the [motion] [objection] at a date, time and place to be later set and all parties will 
be notified accordingly. 


If you or your attorney do not take these steps, the court may decide that you do not oppose the 
relief sought in the motion or objection and may enter an order granting that relief. 


Date: Signature: 
Name: 
Address: 
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COMPUTATION OF RESPONSE TIME 


Pursuant to Bankruptcy Rule 9006 the following guidelines are provided to compute the time 
allowed to respond to a motion or objection. 


i Local Bankruptcy Rule 9014-1(c) provides that a response and accompanying affidavits, if any, 
to any motion shall be filed within 15 days from the date of the service of the motion, unless 
otherwise ordered or provided in the Federal Rules of Bankruptcy Procedure or Local Bankruptcy 
Rules. 

2s The designated period of time begins to run by excluding the day of the service but including the 
last day, unless the last day falls on Saturday, Sunday or a legal holiday, in which event the 
period runs until the end of the next business day. 

3 Bankruptcy Rule 9006 provides for three additional days to perform an act when the period is 
computed from service, and service is done by mail. Thus if the notice of motion is served by 
mail (postal or electronic), three days must be added to the period in paragraph 2 before 
computing the due date. If the last day falls on Saturday, Sunday or a legal holiday, the next 
business day is the due date. 

4, When computing a response time that is reduced by an order, if the period of time for a response 
is less than 8 days, intermediate Saturdays, Sundays and legal holidays are excluded in the 
computation. 

Computation Example providing 15 days response time: 
Service of Motion on June | providing 15 days response time plus 3 additional days for service. 
Response time period = June 2 through June 20 
Response due date = June 20 (unless this date falls on a Saturday, Sunday or legal holiday, then 
designate the date of the next business day). In this case June 20 falls on Sunday; therefore June 
21 is the response due date. 

Computation Example providing for less than 8 days response time: 
Service of Motion on June 1 providing 7 days response time (Time reduced by Order) 
Response time period = June 2 through June 13 (Excluded June 5 -Saturday; June 6 - Sunday) 


Response due date = June 10 


If an order shortens the response time to a specific date, additional days for service are not added. 
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Rev. 2/00 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 


NOTICE OF OBJECTION TO CLAIM 
has filed an objection to your claim in this bankruptcy case. 


Your claim may be reduced, modified, or eliminated. You should read these papers carefully and 
discuss them with your attorney, if you have one. 


If you do not want the court to eliminate or change your claim, then on or before __ (date) _ you or 
your attomey must file with the court, pursuant to Local Rule 9014-1, a written response, an answer explaining 
your position, and a request for hearing at: 


{address of the bankruptcy clerk's office} 
If you mail your response to the court for filing, you must mail it 
early enough so that the court will receive it on or before the date 
stated above. 


You must also mail a copy to: 


{objector's attorney's name and address} 
{names and addresses of others to be served} 


If a response and a request for hearing is filed in writing on or before the date set above, a hearing will 
be conducted on the objection to claim at a date, time and place to be later set and all parties will be notified 
accordingly, 


If you or your attorney do not take these steps, the court may decide that you do not oppose the 
objection to your claim. 


Date: Signature: 
Name: 
Address: 
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COMPUTATION OF RESPONSE TIME 


Pursuant to Bankruptcy Rule 9006 the following guidelines are provided to compute the 
time allowed to respond to a motion or objection. 


1. Bankruptcy Rule 3007 provides that a response and accompanying affidavits, if any, to 
an objection to claim shall be filed within 30 days from the date of the service of the 
objection. 


2. The designated period of time begins to run by excluding the day of the service but 
including the last day, unless the last day falls on Saturday, Sunday or a legal holiday, in 
which event the period runs until the end of the next business day. 


a Bankruptcy Rule 9006 provides for three additional days to perform an act when the period is 
computed from service, and service is done by mail. Thus if the notice of motion is served by 
mail (postal or electronic), three days must be added to the period in paragraph 2 before 
computing the due date. If the last day falls on Saturday, Sunday or a legal holiday, the next 
business day is the due date. 

Computation Example providing 30 days response time: 

Service of objection to Claim on June 1 


Response time period = June 2 through July 5 


Response due date = July 5 (unless this date falls on a Saturday, Sunday or legal holiday, then 
designate the date of the next business day) 
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Rev, 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 


REAFFIRMATION AGREEMENT 


Bankruptcy Case No. 


Chapter 


Debtor’s Name 


Creditor’s Name and Address 


Instructions: 1) Attach a copy of all court judgments, security agreements, and evidence of their perfection 
2) File all the documents by mailing them or delivering them to the Clerk of the Bankruptcy Court 


NOTICE TO DEBTOR 


This agreement gives up the protection of your bankruptcy discharge for this debt. 


As aresult of this agreement, the creditor may be able to take your property or wages if you do 
not pay the agreed amounts. The creditor may also act to collect the debt in other ways. 


You may rescind (cancel) this agreement at any time before the bankruptcy court enters a 
discharge order or within 60 days after this agreement is filed with the court, whichever is later, 
by notifying the creditor that the agreement is canceled. 


You are not required to enter into this agreement by any law. It is not required by the 
Bankruptcy Code, by any other law, or by any contract (except another reaffirmation agreement 
made in accordance with Bankruptcy Code § 524(c)). 


You are allowed to pay this debt without signing this agreement. However, if you do not sign 
this agreement and are later unwilling or unable to pay the full amount, the creditor will not be 
able to collect it from you. The creditor also will not be allowed to take your property to pay the 
debt unless the creditor has a lien on that property. 


If the creditor has a lien on your personal property, you may have a right to redeem the property 
and eliminate the lien by making a single payment to the creditor equal to the current value of 
the property, as agreed by the parties or determined by the court. 


This agreement is not valid or binding unless it is filed with the Clerk, U. S. Bankruptcy Court. 
If you were not represented by an attorney during the negotiation of this reaffirmation 
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agreement, the agreement cannot be enforced by the creditor unless: (1) you have attended a 
reaffirmation hearing in the bankruptcy court, and (2) the agreement has been approved by the 
bankruptcy court. (Court approval is not required if this is a consumer debt secured by a 
mortgage or other lien on your real estate.) 


REAFFIRMATION AGREEMENT 


The debtor and creditor named above agree to reaffirm the debt described in this 
agreement as follows: 


THE DEBT 
Total amount of debt when case was filed $ 
Total amount of debt reaffirmed $ 


Above total includes the following: 


Interest accrued to date of agreement $ 
Attorney fees $ 
Late fees $ 


Other expenses or costs relating to 
the collection of this debt (Describe) § 


Annual percentage rate (APR) % 
Amount of monthly payment $ 
Date payments start 


Total number of payments to be made 
Total of Payments if paid according to schedule 
Date any lien is to be released if paid 


according to schedule 


The debtor agrees that any and all remedies available to the creditor under the security 
agreement remain available. 
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All additional terms agreed to by the parties (if any): 


Payments of this debt (were)(were not) in default on the date on which this bankruptcy case was 
filed. 


This agreement differs from the original agreement with the creditor as follows: 


CREDITOR’S STATEMENT CONCERNING AGREEMENT 
AND SECURITY/COLLATERAL 
(Tk ANY) 


Description of Collateral. (If applicable, list manufacturer, year and model): 


Value $ 

Basis or source for valuation 
Current location and use of collateral 
Expected future use of collateral 
Check applicable boxes: 


G Any lien described herein is valid and perfected. 
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O This agreement is part of a settlement of a dispute regarding the dischargeability of this debt 
under section 523 of the Bankruptcy Code (11 U.S.C. § 523) or any other dispute. The 
nature of dispute is: 


I aL a SS nr eihs l ssn pnsonseh-tnnnnstnsnasusnastuafeastnasweree 
a ee 
tT SU el ssnsssnssnsissnesssutsuisnsayssstnsesnemeee 


DEBTOR’S STATEMENT OF 


EFFECT OF AGREEMENT ON DEBTOR’S FINANCES 


My monthly income (take home pay plus any other income received) is $ 
My current monthly expenses total $ , not including any payment due 


under this agreement or any debt to be discharged in this bankruptcy case. 
I believe this agreement (will) (will not) impose an undue hardship on me or my dependents. 


DEBTOR’S STATEMENT CONCERNING 
DECISION TO REAFFIRM 


] agree to reaffirm this debt because 


Sn sts pers msentnsnces 


I believe this agreement is in my best interest because 


ttc SSS yp pS shes westerns 


I (considered)(did not consider) redeeming the collateral under section 722 of the Bankruptcy 
Code (11 U.S.C. § 722). I chose not to redeem because 


I (was)(was not) represented by an attorney during negotiations on this agreement. 
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CERTIFICATION OF ATTACHMENT 
Any documents which created and perfected the security interest or lien (are)(are not) attached. 


(If documents are not attached: The documents which created and perfected the security interest 
or lien are not attached because 


SIGNATURES 


Signature of Debtor 
Date 
Signature of Joint Debtor 
Date 
Name of Creditor 


Signature of Creditor Representative 


Date 
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CERTIFICATION BY DEBTOR’S ATTORNEY (IF ANY) 


I hereby certify that (1) this agreement represents a fully informed and voluntary agreement by 
the debtor(s); (2) this agreement does not impose a hardship on the debtor or any dependent of 
the debtor; and (3) I have fully advised the debtor of the legal effect and consequences of this 
agreement and any default under this agreement. 


Date 


Signature of Debtor’s Attorney, (if any) 
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Rev. 2/00 UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
DIVISION 
IN THE MATTER OF: CASE NUMBER: 
Debtor(s) 


SCHEDULE C - PROPERTY CLAIMED AS EXEMPT 


\, , Claim the following property as exempt pursuant to 11 U.S.C. § 522(b)(2)(A) and (B) and the laws of the State of 
North Carolina, and nonbankruptcy Federal law: 


1. NCGS 1C-1601(a)(1) (NC Const., Article X, Section 2) REAL OR PERSONAL PROPERTY USED AS A RESIDENCE OR BURIAL PLOT 
(exemption not to exceed $10,000) 


Description of Property Market Mortgage Holder Amount of Mortgage Net 
and Address Value or Lien Holder of Lien Value 


VALUE OF REAL ESTATE CLAIMED AS EXEMPT: $ 00 
2. NCGS 1C-1601(A)(3) MOTOR VEHICLE {exemption in one vehicle not to exceed $1,500) 


Model, Year Market Lien Amount Net 
Style of Auto Value Holder of Lien Value 


VALUE OF MOTOR VEHICLE CLAIMED AS EXEMPT: $ 00 


3, NCGS 10-1601(a)(4) (NC Const., Article X, Section 1) PERSONAL OR HOUSEHOLD GOODS (net value not to exceed $3,500 plus $750 for 
first four dependents), The number of dependents for exemption purposes Is 


Description of Market Lien Amount 
Pro Value Holder of Lien 


Clothing & personal 
Kitchen appliances 
Stove 

Refrigerator 
Freezer 

Washing machine 
Dryer 


HN 


China 

Silver 

Jewelry 

Living room furniture 
Den furniture 

Bedroom furniture 
Dining room furniture 
Lawn furniture 
Television 

(Stereo ( }Radio 
()VCR = { Video Camera 
Musical Instruments 
()Piano ( Organ 

Alr conditioner 
Paintings/Ant 

Lawn mower 

Yard tools 

Crops 

Recreational equipment 


A 


EAT 


ni 


VALUE CLAIMED AS EXEMPT: $ 00 
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4. NCGS 1C-1601(a)(5) TOOLS OF TRADE (total net value not to exceed $750 in value). 


Market Lien Amount Net 
Description Value Holder of Lien Value 


(attach additional sheets if necessary) 
VALUE CLAIMED AS EXEMPT: $ 00 


5. NCGS 1C-1601(a)(6) LIFE INSURANCE (NC Const., Article X, Section 5) 
Cash 
Description Insured Policy Number Beneficiary Value 


6. NCGS 10-1601(a)X7) PROFESSIONALLY PRESCRIBED HEALTH AIDS (Debtor or Debtor's Dependents, no limit on value). 


Description 


7, NCGS 1C-1601(a)(8) COMPENSATION FOR PERSONAL INJURY OR DEATH OF A PERSON UPON WHOM THE DEBTOR WAS 
DEPENDENT FOR SUPPORT. COMPENSATION NOT EXEMPT FROM RELATED LEGAL, HEALTH OR FUNERAL EXPENSE. 


8. NCGS 1C-4604(a){2) ANY PROPERTY (total net value not to exceed $3,500 less any amount used under NCGS 1C-1601(1), 


Description of Market Lien Amount Net 
of Property & Address Value Holder of Lien Value 


9. NCGS 1C-1601(a)(9) INDIVIDUAL RETIREMENT ACCOUNTS as described in Section 408(a) of the intemal Revenue Code, individual 
retirement annuities as described in Section 408(b) of the Internal Revenue Code, and accounts established as part of a trust described in Section 
408(c) of the Internal Revenue Code. For purposes of this subdivision, "Internal Revenue Code" means Code as defined in G.S. 105-228.90. 


10, TENANCY BY THE ENTIRETY. The following property is claimed as exempt pursuant to 11 U.S.C, § 522(b)(2)(B) and the law of the 
State of North Carolina pertaining to property held as tenants by the entirety, 


Description of Market Lien Amount Net 
Property & Address Value Holder of Lien Value 


11. NORTH CAROLINA PENSION FUND EXEMPTIONS 


North Carolina Local Government Employees Retirement benefits NCGS 128-31 

North Carolina Teachers and State Employees Retirement benefits NCGS 135-9 

Firemen's Relief Fund pensions NCGS 58-86-90 

Fratemal Benefit Society benefits NCGS 58-24-85 

Benefits under the Supplemental Retirement Income Plan for teachers and state employees 
are exempt from levy, sale, and gamishment NCGS 135-95 

Benefits under the Supplemental Retirement Income Pian for state law enforcement 
officers are exempt from levy, sale, and gamishment NCGS 143-166.30(g) 


ea90g8 


= 


VALUE OF ENTIRETIES PROPERTY CLAIMED AS EXEMPT $ 00 
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12, OTHER EXEMPTIONS CLAIMED UNDER LAWS OF THE STATE OF NORTH CAROLINA‘ 


Aid to the Aged, Disabled and Families with Dependent Children NCGS 108A-36 
Aid to the Blind NCGS 111-18 

Yearly Allowance of Surviving Spouse NCGS 30-15 

Workers Compensation benefits NCGS 97-21 

Unemployment benefits, so long as not commingled and except for debts for 
necessities purchased while unemployed NCGS 96-17 

Group insurance proceeds NCGS 58-58-4165 

Partnership property, except on a claim against the partnership NCGS 59-55 
Wages of debtor necessary for support of family NCGS 1-362 

Benefits under the Separate Insurance Benefits Plan for state and local law 
enforcement officers are exempt from levy, sale, and garnishment NCGS 143-166,60(h) 
Vested benefits under the North Carolina Public Employee Deferred Compensation 
Plan are exempt from levy, sale, and gamishment NCGS 147-9.4 


AIIT AIT 


TOTAL PROPERTY CLAIMED AS EXEMPT $ 00 


13. FEDERAL PENSION FUND EXEMPTIONS 


Foreign Service Retirement and Disability Payments 22 U.S.C. § 4060 

Civil Service Retirement benefits § U.S.C, § 8346 

Railroad Retirement Act annuities and pensions 45 U.S.C. § 231m 

Veterans benefits 38 U.S.C. § 5301 

Special pension paid to winners of Congressional Medal of Honor 38 U.S.C. § 1562 
Annuities payable for service in the General Accounting Office 31 U.S.C. 776. 


14. OTHER EXEMPTIONS CLAIMED UNDER NONBANKRUPTCY FEDERAL LAW: 


Social Security benefits 42 U.S.C. § 407 

injury or death compensation payments from war risk hazards 42 U.S.C, § 1717 

Wages owing a master or seamen, except for support of a spouse and/or minor 

children 46 U.S.C. § 11109 

Longshoremen and Harbor Workers Compensation Act death and disability benefits 33 U.S.C. § 916 
Crop insurance proceeds 7 U.S.C. § 1509 

Public safety officers’ death benefits 42 U.S.C. § 3796. See subsection (g). 

Railroad unemployment insurance 45 U.S.C. § 352. See subsection (e). 


VALUE OF PROPERTY CLAIMED AS EXEMPT: § 0 


MAM 


15. The following tangible personal property was purchased by the debtor within ninety (90) days of the filing of the bankruptcy petition: 


Market Lien Amount 


Description Value Holder of Lien 


7"eaorp 


— 2 


16. The debtor's property is subject to the following claims: 


Of the United States or its agencies as provided by federal law. 
Of the State of North Carolina or its subdivisions for taxes, appearance bonds or fiduciary bonds; 


Net 
Value 


Ofa lien by a laborer for work done and performed for the person claiming the exemption, but only as to the specific property affected. 


Of lien by a mechanic for work done on the premises, but only as to the specific property affected. 
For payment of obligations contracted for the purchase of specific property. 


For contractual security interests in specific property affected; provided, that the exemptions shall apply to the debtor's household goods 


notwithstanding any contract for a nonpossessory, nonpurchase money security interest in any such goods. 
For statutory liens, on the specific property affected, other than judicial liens. 


For child support, alimony or distributive award order pursuant to Chapter 50 of the General Statutes of North Carolina. 


160 


EASTERN DISTRICT BANKRUPTCY RULES 


Nature of Amount of Description of Value Net 
Claimant Claim Claim Property of Property Value 


None of the property listed in paragraph 15 has been included in this claim of exemptions. 


None of the claims listed in paragraph 16 is subject to this claim of exemptions. 


DATE: 
Debtor 


UNSWORN DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF INDIVIDUAL TO SCHEDULE C - PROPERTY CLAIMED AS EXEMPT 


L, , declare under penalty of perjury that | have read the foregoing Schedule 


C - Property Claimed as Exempt, consisting of sheets, and that they are true and correct to the best of my knowledge, information and 
belief. 
Executed on: 

a Debtor 
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Rev. 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 

IN RE: CASE NUMBER: 
DEBTOR(S) 

SUBPOENA FOR RULE 2004 EXAMINATION 
TO: 


[ ] YOU ARE COMMANDED to es pursuant to a court order issued under Rule 2004, Fed.R.Bankr.P,, at the place, date, and 
i eposition in the above case. 


[ ] YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the place, 
date, and time specified below: 


(list documents or objects): 


Issuing Officer Signature and Title: 


Issuing Officer’s Name, Address and Phone Number: 
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PROOF OF SERVICE 


jose a 


Served by (Print Name) Title 


DECLARATION OF SERVER 


I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained in the Proof Of 
Service is true and correct. 


Executed on 
Signature of Server 


Address of Server 


Rule 45, Fed. R. Civ, P,, Parts(c) & (d) made applicable in cases under the Bankruptcy Code by Rule 9016, Fed. R, Bani. P. 


(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. clause (¢)(3)(B)(iii) of this rule, such a person may in order to attend trial be 
commanded to travel from any such place within the state in which the trial is 
(1) A party or an attorney responsible for the issuance and service of a held, or 


subpoena shall take reasonable steps to avoid imposing undue burden or expense on a (iti) requires disclosure of privileged or other protected matter and not 
person subject to that subpoena, The court on behalf of which the subpoena was exception or waiver applies, or 
issued shall enforce this duty and impose upon the party or attomey in breach of this (iv) subjects a person to undue burden 
duty an appropriate sanction, which may include but is not limited to, lost earnings and 
a reasonable attomey’s fee. (B) Ifa subpoena 

(2)(A) A person commanded to produce and permit inspection and (i) requires disclosure of a trade secret or other confidential research, 
copying of designated books, papers, documents or tangible things, or inspection of development, or commercial information, or 
premises need not appear in person at the place of production or inspection unless (it) requires disclosure of an unretained expert’s opinion or 
commanded to appear for deposition, hearing or trial. information not describing the specific events or occurrences in dispute and 

resulting from the expert’s study made not at the request of any party, or 

(B) Subject to paragraph (d)(2) of this rule, a person commanded to (iii) requires a person who is not a party or an officer of a party to 
produce and permit inspection and copying may, within 14 days after service of the incur substantial expense to travel more than 100 miles to attend trial, the court 
subpoena or before the time specified for compliance if such time is less than 14 days may, to protect a person subject to or affected by the subpoena, quash or modify 
after service, serve upon the party or attorney designated in the subpoena written the subpoena or, if the party in whose behalf the subpoena is issued shows a 
objection to inspection or copying of any or all of the designated material or of the substantial need for the testimony or material that cannot be otherwise met 


premises. If objection is made, the party serving the subpoena shall not be entitled to without undue hardship and assures that the person to whom the subpoena is 
inspect and copy the material or inspect the premises except pursuant to an order of the addressed will be reasonably compensated, the court may order appearance or 
court by which the subpoena was issued. If objection has been made, the party serving production only upon specified conditions, 
the subpoena may, upon notice to the person commanded to produce, move at any 
time for an order to compel the production. Such an order to compel production shall (d) DUTIES IN RESPONDING TO SUBPOENA. 
protect any person who is not a party or an officer of a party from significant expense 
resulting from the inspection and copying commanded. (1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall organize 
(3A) On timely motion, the court by which a subpoena was issued shall and label them to correspond with the categories in the demand. 
quash or modify the subpoena if it 
(2) When information subject to a subpoena is withheld on a claim 
(i) fails to allow reasonable time for compliance; that it is privileged or subject to protection as trial preparation materials, the 
{ii) requires a person who is not a party or an officer of a party to travel to claim shall be made expressly and shall be supported by a description of the 
a place more than 100 miles from the place where that person resides, is employed or nature of the documents, communications, or things not produced that is 
regularly transacts business in person, except that, subject to the provisions of sufficient to enable the demanding party to contest the claim. 
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Rey. 2/2000 UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN THE MATTER OF: CASE NUMBER: 
DEBTOR 


SUBPOENA IN A CASE UNDER THE BANKRUPTCY CODE 


{ ] YOU ARE COMMANDED to appear in the United States Bankruptcy Court at the place, date, and time specified below to testify in the above 
case. 


YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition in the above case. 


[ ] YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the place, date, and time 
specified below: 


(list documents or objects): 


Any subpoenaed organization not a party to this proceeding case shall designate one or more officers, directors, or managing agents, or 
other persons who consent to testify on its behalf, and may set forth, for each person designated, the matters on which the person will testify, Fed. R. 
Civ. P. 30(b)(6) made applicable to this proceeding by Rule 7030, Fed. R. Bankr. P. See Rules 1018 and 9014, 
Fed, R. Bankr, P. 


Issuing Officer Signature and Title: 


Issuing Officer's Name, Address and Phone Number: 
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PROOF OF SERVICE 


SERVED a mitin | 


Served on (Print Name) Manager or Service 


Served by (Print Name) Title 


DECLARATION OF SERVER | 


I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained in the 
Proof Of Service is true and correct. 


Executed on 


Signature of Server 
Address of Server 


Rule 45, Fed. R. Civ, P., Parts(c) & (d) made applicable in cases under the Bankruptcy Code by Rule 9016, Fed. R. Bankr. P, 


(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. resides, is employed or regularly transacts business in person, except that, subject 
to the provisions of clause (c)(3)(B)(iii) of this rule, such a person may in order 

(1) A party or an attomey responsible for the issuance and service of a to attend trial be commanded to travel from any such place within the state in 

subpoena shall take reasonable steps to avoid imposing undue burden or expense on a which the trial is held, or 

person subject to that subpoena. The court on behalf of which the subpoena was (iii) requires disclosure of privileged or other protected matter and not 

issued shall enforce this duty and impose upon the party or attorney in breach of this exception or waiver applies, or 

duty an appropriate sanction, which may include but is not limited to, lost eamings and (iv) subjects a person to undue burden 

a reasonable attomey’s fee. 


(B) Ifa subpoena 
(2)(A) A person commanded to produce and permit inspection and 


copying of designated books, papers, documents or tangible things, or inspection of (i) requires disclosure of a trade secret or other confidential research, 

premises need not appear in person at the place of production or inspection unless development, or commercial information, or 

commanded to appear for deposition, hearing or trial. (ii) requires disclosure of an unretained expert’s opinion or 
information not describing the specific events or occurrences in dispute and 

(B) Subject to paragraph (d)(2) of this rule, a person commanded to resulting from the expert’s study made not at the request of any party, or 

produce and permit inspection and copying may, within 14 days after service of the (iii) requires a person who is not a party or an officer of a party to 

subpoena or before the time specified for compliance if such time is less than 14 days incur substantia] expense to travel more than 100 miles to attend trial, the court 

after service, serve upon the party or attomey designated in the subpoena written may, to protect a person subject to or affected by the subpoena, quash or modify 

objection to inspection or copying of any or all of the designated material or of the the subpoena or, if the party in whose behalf the subpoena is issued shows a 

premises. If objection is made, the party serving the subpoena shall not be entitled to substantial need for the testimony or material that cannot be otherwise met 


inspect and copy the material or inspect the premises except pursuant to an order of the without undue hardship and assures that the person to whom the subpoena is 
court by which the subpoena was issued. If objection has been made, the party serving addressed will be reasonably compensated, the court may order appearance or 
the subpoena may, upon notice to the person commanded to produce, move at any production only upon specified conditions. 
time for an order to compel the production. Such an order to compel production shall 
protect any person who is not a party or an officer of a party from significant expense (d) DUTIES IN RESPONDING TO SUBPOENA. 
resulting from the inspection and copying commanded, 

(1) A person responding to a subpoena to produce documents shall 


(3A) On timely motion, the court by which a subpoena was issued shall produce them as they are kept in the usual course of business or shall organize 
quash or modify the subpoena if it and label them to correspond with the categories in the demand. 
{i) _ fails to allow reasonable time for compliance; (2) When information subject to a subpoena is withheld on a claim 
(it) requires a person who is not a party or an officer of a party to travel to that it is privileged or subject to protection as trial preparation materials, the 
a place more than 100 miles from the place where that person claim shall be made expressly and shall be supported by a description of the 


nature of the documents, communications, or things not produced that is 
sufficient to enable the demanding party to contest the claim. 
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Rev. 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
In re: Bankruptcy Case No. 
Debtor(s)* 
Social Security No. 


Employer Tax I.D. No.: 
SUMMONS TO DEBTOR IN INVOLUNTARY CASE 


To the above named debtor: 
A petition under the Bankruptcy Code (title 11, of the United States Code) was filed against you on 


in this court, requesting an order for relief under chapter 
(date) 


of the Bankruptcy Code. 
YOU ARE SUMMONED and required to submit to the clerk of the bankruptcy court a motion or answer to the 


petition within 20 days after the service of this summons. A copy of the petition is attached. 


Clerk, U.S. Bankruptcy Court, Eastern District of North Carolina 
0 1760 Parkwood Bivd., P.O. Drawer 2807, Wilson, NC 27896-2807 


0 300 Fayetteville Street Mall, P.O. Box 1441, Raleigh, NC 18602-1441 


At the same time you must also serve a copy of your motion or answer on petitioner’s attomey. 


Name and Address of Petitioner's Attorney 


If you make a motion, 
your time to serve an answer is governed by Bankruptcy Rule 101 1(c). 


If you fail to respond to this summons, the order for relief will be entered. 
Peggy B. Deans, Clerk of Court 


By: 
Date Deputy Clerk 


*Set forth all names, including trade names, used by the debtor within the last 6 years. (Bankruptcy Rule 1005). For joint 
debtors, set forth both social security numbers. 
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CERTIFICATE OF SERVICE 


i , certify that I am, and at all times 
(name) 
during the service of this subpoena was, not less than 18 years of age and not a party to the matter concerning which 


service of process was made. I further certify that the service of this summons and a copy of the complaint was made 


on 


by: 
aa... 


Mail service: Regular, first class United States mail, postage fully pre-paid, addressed to 
Personal Service: By leaving the process with defendant or with an officer or agent of defendant at: 
Residence Service: By leaving the process with the following adult at: 


Publication: The defendant was served as follows: [Describe briefly} 


el oem Pl cae fic Pages Fa AL 


State Law: The defendant was served pursuant to the laws of the State of 
as follows: [Describe briefly] (name of state) 


Under penalty of perjury, I declare that the foregoing is true and correct. 


Date Signature 


Print Name 


Business Address 
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Rev.2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 

IN RE: CASE NUMBER: 
DEBTOR(S) 
JUDGMENT CREDITOR (PLAINTIFF) ) ADVERSARY PROCEEDING 

) NUMBER: 
V. ) 

) 
JUDGMENT DEBTOR (DEFENDANT) ) 

BILL OF COSTS 


Notice is given that the following Bill of Costs will be presented to the bankruptcy clerk at the following place, date, and time: 


Address: Date 


Judgment was entered in the above entitled action on against 
(Date) 


The clerk of the bankruptcy court is requested to tax the following as costs: 


Fee: of the Gloria acca, sccsssseveccestovesseactoccass teesosst fired savas axecetevtastieres aaascseearaclatnie aie dre aah eae actiede et estore $ 
Fee for. service of summons and. commpliint .sey,ote-tcsce.cesrcrstesttscsnsgtavesresvtrcontscotieracsas ae yccauesaanterteonae omens $ 
Fee of the court reporter for any and all part of the transcript necessarily obtained for use in the case ...... $ 
Fees arid disbursements for. printing ,.cecewerntvs..ccucteeues: an isent stsesatriracescvescrcanen etereeseavertstaratoteceees $ 
Fees for witnesses (itemized On Teverse) sacar aveainesaerrentsamsittaressmactaaterie ricci can semttee $ 
Fees for exemplifications and copies of papers necessarily obtained for use in this CaS€ ......ssssssssesssssesssnee $ 
Dooket feestander 28 USC. §:1923 cin carrots see cat cesteee: oon teria Ercan ten eteean eee SO $ 
Costs iticident to taking ‘Gf Gepositions <2 fic..ce ace ficaceceasericasintentnenniteaiineselsreenaeeet $ 
Costs as shown on Mandate of appellate copetc.c.cct.<cccssseteweesjeteseesred esesssverssenssiores puss /dveesesvtnobanvecoreuanive $ 
Other costs (Please itemize) $ 
$ 

TOTAL $ 


J, attomey for declare under penalties of perjury that the foregoing costs are 
correct and were necessarily incurred in this action, that the services for which fees have been charged were actually and 
necessarily performed, and that a copy of this Bill of Costs was mailed this day with postage fully prepaid to: 


Name and Address of Judgment Debtor 


Signature of Attorney 


COSTS ARE TAXED IN THE FOLLOWING AMOUNT AND INCLUDED IN THE JUDGMENT: $ 
Peggy B. Deans, Clerk of Court 


By: 
Date Deputy Clerk 
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WITNESS FEES (computation, cf, 28 U.S.C. § 1821 for statutory fees) 


NAME AND RESIDENCE ATTENDANCE | SUBSISTENCE MILEAGE TOTAL COST 
Total Total Total for 
Days Cost | Days Cost | Miles Cost Each Witness 


NOTICE 


Section 1924, title 28, U.S. Code provides: 

“Before any bill of costs is taxed, the party claiming any item of cost or disbursement shall attach thereto an affidavit, made by 
himself or by his duly authorized attorney or agent having knowledge of the facts, that such item is correct and has been necessarily 
incurred in the case and that the services for which fees have been charged were actually and necessarily performed.” 


Section 1920 of title 28 reads in part as follows: 
“A bill of costs shall be filed in the case and, upon allowance, included in the judgment or decree.” 


The Bankruptcy Rules contain the following provisions: 
Bankruptcy Rule 7054(b) 

“COSTS, The court may allow costs to the prevailing party except when a statute of the United States or these rules otherwise 
provides, Costs against the United States, its officers and agencies shall be imposed only to the extent permitted by law. Costs may 
be taxed by the clerk on one day’s notice; on motion served with five days thereafter, the action of the clerk may be reviewed by the 
court.” 


Bankruptcy Rule 9006(f) 

“ADDITIONAL TIME AFTER SERVICE BY MAIL. When there is a right or requirement to do some act or undertake some 
proceeding within a prescribed period after service of a notice or other paper and the notice or paper other than process is served by 
mail, three days shall be added to the prescribed period.” 


Bankruptcy Rule 9021(a) (in part) 
“Entry of the judgment shall not be delayed for the taxing of costs.” 


Rey, 2/01 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 


Division 


IN RE: CASE NUMBER: 


DEBTOR(S) 


ADVERSARY PROCEEDING 
NUMBER: 


PLAINTIFF(S) 


V. 


eee ee Ne Nee ee ee ee’ 


DEFENDANT(S) 
EPS cid ADE lee a as 


DEPOSITION SUBPOENA IN AN ADVERSARY PROCEEDING 


YOU ARE COMMANDED to appear to testify at the taking of a deposition in the above named adversary proceeding at the following 
place and time: 


Date: 


Location: 


| YOU ARE ALSO COMMANDED TO BRING with you the following documents(s) and objects(s): [If not applicable, enter 
“None” 


Any subpoenaed organization not a party to this adversary proceeding is directed pursuant to Federal Rule of Civil Procedure 30(b)(6), 
as made applicable to this proceeding by Bankruptcy Rule 7030, to file a designation with the court specifying one or more officers, 
directors, managing agents or other persons who consent to testify on its behalf, and to set forth, for each person designated, the matters 
on which each person will testify, and which documents or objects each person will produce, The persons so designated shall testify as 
to matters known or reasonable to the organization. 


Subpoena issued on the request of [Name of Party]: Inquiries may be addressed to [Attomey’s name, address and 
phone): 


Peggy B. Deans, Clerk of Court 


By: 
Date Deputy Clerk 
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CERTIFICATE OF SERVICE 


i certify that I am, 
name 
and at all times during the service of this subpoena was, not less than 18 years of age and not a party to the 


matter concerning which service of this subpoena was made. | further certify that the service of this subpoena 


by delivering a copy of this subpoena, and tendering the 
(date) 


attendance fees and mileage allowed by law, to 


was made on 


name 
a witness in this case, at: 


Under penalty of perjury, I declare that the foregoing is true and correct. 


Date Signature 


Print Name 
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Rev, 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 

IN RE: CASE NUMBER: 
DEBTOR(S) 

) 

) ADVERSARY PROCEEDING 
PLAINTIFF(S) ) NUMBER: 

) 
V. ) 

| 
DEFENDANT(S) ) 

ENTRY OF DEFAULT 


It appears from the record that the following defendant failed to plead or otherwise defend in this case as required by law. 


Name: 


Theref 
ore, default is entered against the defendant as authorized by Bankruptcy Rule 7055. 


Peggy B, Deans, Clerk of Court 
By: 


Date Deputy Clerk 


Rev. 2/01 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 


IN RE: CASE NUMBER: 


DEBTOR(S) 


) 

) 
JUDGMENT CREDITOR (PLAINTIFF) ) 

) 

) ADVERSARY PROCEEDING 
V. ) NUMBER: 

| 
JUDGMENT DEBTOR (DEFENDANT) ) 

) 

) 
neopets a a 


MOTION TO CLAIM EXEMPT PROPERTY 


I, the undersigned, move to set aside the property claimed below as exempt, 


F 


Tam a citizen and resident of County, North 
Carolina. 


. Tliveat 
Sa 


(1 own) (I am purchasing) (I rent) (choose one; mark out the other choices) a (house) (trailer) (apartment) (choose one; mark out the 
other choices), 


The following persons live in my household and are in substantial need of my support: 


NAME RELATIONSHIP TO JUDGMENT DEBTOR AGE 


ee rrr 


a ae ee ee 
a erence enema enfin tan, 
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4, 1 (do) (do not) own any other real property. If other real property is owned, list that property on the following lines. If no other real 
property is owned, mark "not applicable" on the first line, 


5. The following persons are, so far as I am able to tell, all of the persons or companies to whom I own money: 


6. I wish to claim my interest in the following real or personal property that I use as a residence or my dependent uses as a residence. 
I also wish to claim my interest in the following burial plots for myself or my dependents. | understand that my total interest claimed in 
the residence and burial plots may not exceed $10,000. I understand that I am not entitled to this exemption if ] take the homestead 
exemption provided by the constitution of North Carolina in other property. Lunderstand_that if I wish to claim more than one parcel 


exempt I must attach additional pages setting forth the following information for each parcel claimed exempt, 


Property Location: 
County Township 


Street Address 


Legal Description: 
Number by which county tax assessor identifies property 


Description (Attach a copy of your deed or other instrument of conveyance that describes the property and indicate here, or describe the 
property in as much detail as possible). Attach additional sheets if necessary. 


Record Owner(s): 


Estimated Value: 


Lienholders: 
(1) Name Current Balance 
Address 
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(2) Name Current Balance 
Address 

mane ee Correa Balance 
Address 

(4) Name Current Balance 
Address 


7. I wish to claim the following life insurance policies whose sole beneficiaries are (my wife) (my children) (my wife and children) as 
exempt: 


poly Nant 


Person Using Item 


9, I wish to claim the following implements, professional books, or tools (not to exceed $750), of my trade or the trade of my 
dependent. I understand that such property purchased within 90 days of this proceeding is not exempt: 


10, I wish to claim the following personal property consisting of household furnishing, household goods, wearing apparel, appliances 
books, animals, crops or musical instruments as exempt from the claims of my creditors. | affirm, that these items of personal property 
are held primarily for my personal, family or household use or for such use by my dependents. 

T understand that I am entitled to personal property worth the sum of $3,500, 1 understand that I am also entitled to $750 for each 
person dependent on me for support, but not to exceed $3,000 for dependents, 1 further understand that I am entitled to this amount 
after deduction from the value of the property the amount of any valid lien or purchase money security interest and that property 
purchased within 90 days of this proceeding is not exempt. 
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Item (or class) of Property Amount of Lien or Estimated Value of Judgment Debtor's 
Security Interest Location Interest 


11. I wish to claim my interest in the following motor vehicle as exempt from the claims of my creditors, I understand that I am 
entitled to my interest in a motor vehicle worth the sum of $1,500 after deduction of the amount of any valid liens or purchase money 
security interest, I understand that a motor vehicle purchased within 90 days of this proceeding is not exempt, 


Make and Model of Name(s) of Title Name(s) of Lien Estimated Value 
Motor Owner of Record Holder(s)of Record of Judgment 
- Debtor's Interest 


12. I wish to claim as exempt the following compensation which I received for the personal injury of myself or a person upon whom I 
was dependent for support or compensation which I received for the death of a person upon whom I was dependent for support. I 
understand that this compensation is not exempt from claims for funeral, legal, medical, dental, hospital or heath care charges related to 
the accident or injury which resulted in the payment of the compensation to me. 


(a) amount of compensation: 


(b) method of payment: lump sum or installments 
(If installments, state amount, frequency and duration of payments) 


(c) name and relationship to debtor of person(s) injured or killed giving rise to compensation: 

(d) location of compensation if received in lump or installments: 

(e) unpaid debts arising out of the injury or death giving rise to compensation: 
en eee 
als ota aaa erent ee 
[cae ar comtyal cused faaat eee eee eae ee 


13. 1 wish to claim the following property as exempt because I claimed residential real or personal property as exempt that is worth less 
than $3,500 or I made no claim for a residential exemption under section (6) above, I understand that I am entitled to $3,500 in any 
property only if | made no claim under section (6) above and that if | make a claim under section (6) above, that I am entitled to $3,500 
in any property minus any amount | claimed under section (6). (Examples: claim of $1,000 under section (6), $2,500 allowed here; 
claim of $3,450 under section (6), $50 allowed here; claim of $3,600 under section (6), no claim allowed here,) I further understand 
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that the amount of my claim under this section is after the deduction from the value of this property of the amount of any valid lien or 
purchase money security interests and that tangible personal property purchased within 90 days of this proceeding is not exempt, 


PERSONAL PROPERTY: 


Amount of Liens or Value of 
Purchase Money Judgment Debtor's 
Security Interest _| Interest 


REAL PROPERTY (I understand that if I wish to claim more than one parcel exempt, | must attach additional pages setting forth the 
following information for each parcel claimed exempt): 


Property Location: 
County Township 
Street Address 


Legal Description: 
Number by which county tax assessor identifies property 


Description (Attach a copy of your deed or other instrument of conveyance that describes the property and indicate here, or describe the 
property in as much detail as possible). Attach additional sheets I necessary. 


Record Owner(s); 


Estimated Value: 


Lienholders: 


_ 


1) Name Current Balance 
Address 

2) Name Current Balance 
Address 


nm, 


if 
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Current Balance 


(3) Name 


Address BI Sa han COR Se tra i a ie Saas Bs ad 5 


Current Balance 


(4) Name 
Address 


14 I wish to claim my individual retirement accounts, individual retirement annuities, and accounts established as part of a trust. 


Account no. Account holder 


Account holder Se Se Se are 


Account no. 
Account no, Account holder 


Account holder 


Account no. 


15, The following is a complete listing of all of my assets which I have not claimed as exempt under any of the preceding paragraphs: 


ea 
16, I certify that the above statements are true and that a copy of this motion was served on the judgment creditor (plaintiff) by [ ] 
delivering a copy to him personally { ] delivering a copy to 
the judgment creditor's attomey [ ] depositing a copy of the motion in a postpaid addressed wrapper in a post office, addressed to the 
judgment creditor (plaintiff) at the address shown on the notice of rights served on me 

[ } depositing a copy of the motion in a postpaid properly addressed wrapper in a post office, addressed to the judgment creditor's 


(plaintiff's) attomey at the following address: 


aT 


Dated: 
Signature of Judgment Debtor (Defendant) 


Note to Judgment Debtor: The Clerk of the U.S. Bankruptcy Court cannot fill out this form for you. If you need assistance 
ou should talk with an attorney. 
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Rev, 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 
| 
JUDGMENT CREDITOR (PLAINTIFF) ) 
) 
) 
V ) ADVERSARY PROCEEDING 
) NUMBER: 
) 
JUDGMENT DEBTOR (DEFENDANT) ) 
) 
) 
ree y hc? fine = eer Horse 7-) 


NOTICE OF RIGHT TO HAVE EXEMPTIONS DESIGNATED 


A judgment has been entered against you in the case captioned above in which you have been ordered to: 
[ ] pay money over to the judgment creditor (Plaintiff). 
[ ] turn over various household belongings to the judgment creditor (Plaintiff). 


The judgment creditor (person who has the judgment against you) is now seeking to collect this ects and has asked me to give 
you notice of your rights. Under the Constitution and laws of North Carolina, you have the right to exempt from the collection of the 
judgment certain of your property (in other words, to keep it from being taken from you). If you wish to keep your exempt property, you 
MUST fill out the attached schedule of property and mail or take it to the Clerk at the address listed below. You MUST also mail or take a 
copy to the judgment creditor (plaintiff) at his address listed below. 


It is important that you respond to this notice no later than 20 days after it was served on you because you will lose valuable 
constitutional and statutory rights if you do nothing. If you do not respond, you will give up your right to exemptions and the judgment 
creditor (plaintiff) may be able to take any or all of your property to satisfy the judgment. You may wish to consider hiring an attomey to 
help you with this proceeding to make certain that you receive all the protection to which you are entitled under the North Carolina 
Constitution and laws, 


Judgment Creditor (Plaintiff) or Attorney 


Telephone Clerk, U.S. Bankruptcy Court, EDNC 

ep 
O P.O. Drawer 2807, Wilson, NC 27894-2807 
O P.O. Box 1441, Raleigh, NC 27602-1441 


Li 
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You may serve this notice and the motion to claim exempt property by mailing a copy of each, registered or certified mail, return 
receipt requested, addressed to the judgment debtor (defendant). To prove service, you must file an affidavit (notarized by a notary public) 
with the clerk asserting that (1) a copy of the notice or rights and motion to claim exempt property was deposited in the post office for 
mailing by registered or certified mail, return receipt requested; (2) it was in fact received as evidenced by the attached registry receipt or 
other evidence of delivery; and (3) the genuine receipt or other evidence of delivery is attached. You must attach the post office delivery 
receipt to the affidavit. 


Alternatively, you may choose to have this notice and the motion served by the U.S. Marshall. If you select this method, you must pay 
a service fee, The Marshall's service will be proven by his return. 


If your attempted service by certified or registered mail or personal service by the Marshall fails, you may then serve the judgment 
debtor (defendant) by mailing a copy of notice and motion to him at his last known address. To prove service, you must file a certificate 
with the clerk that the notice and motion were served indicating why you used such service, the date the notice was mailed and the address 
to which it was mailed. Remember, you may NOT use service by regular first class mail until you have tried first to serve the judgment 
debtor (defendant) personally or by certified or registered mail and such service was unsuccessful. | 


RETURN OF SERVICE BY U.S. MARSHALL 


I certify that this notice and a copy of a motion to claim exempt property were received and served as follows: 


Date Served Name of Judgment Debtor (Defendant) 


 ] By delivering to the judgment debtor (defendant) named above a copy of the notice and motion to claim 
exempt property, 


[ ] By leaving a copy of the notice and motion to claim exempt property at the dwelling house or usual place 
of abode of the judgment debtor (defendant) named above with a person of suitable age and discretion. 


Name of person with whom copies left. 


Address where copies delivered or left, 


[ | Debtor (Defendant) WAS NOT served for the following reason: 


Service Fee Paid Date Received Name of U.S. Marshall Making Retum: 


Date of Return Address: 
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Rev. 2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 
} 
JUDGMENT CREDITOR (PLAINTIFF) ) 
) ADVERSARY PROCEEDING 
) NUMBER: 
V. ) 
| 
JUDGMENT DEBTOR (DEFENDANT) ) 
) 
ee 


ORDER DESIGNATING EXEMPT PROPERTY 


Upon notice and motion duly made, and for good cause shown, it is ORDERED: 
{ ] that all property listed in the motion and schedule attached is designated as exempt property. 


[ ] that the following property belonging to the judgment debtor, of the value as shown, is designated 
as exempt property 


ET SIE 


2. Ss 


i Residence 


| Burial Plot 
Household goods, 

1 furnishings, appliances, 

| etc. 


Interest in Motor 
) Vehicle 


| List any other exempt 


[ ] It is further ORDERED as follows: 


Dated: Clerk of Court 
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Rev. 2/2001 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: 
CASE NUMBER: 
DEBTOR(S) 
| 
PLAINTIFF(S) ) ADVERSARY PROCEEDING 
) NUMBER: 
V, ) 
DEFENDANT(S) ) 


ee eee ere re eee) 
SUBPOENA IN AN ADVERSARY PROCEEDING 


YOU ARE COMMANDED to appe 


{  _] YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the place, date, and time 
specified below: 


(list documents or objects); 


Premises: 


Any subpoenaed organization not a party to this adversary proceeding shall designate one or more officers, directors, or managing agents, or other 
persons who consent to testify on its behalf, and may set forth, for each person designated, the matters on which the person will testify, Fed. R. Civ. P. 
6 is proceeding by Rule 7030, Fed. R. Bankr. P. 


Issuing Officer Signature and Title: 


Issuing Officer's Name, Address and Phone Number: 
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PROOF OF SERVICE 


SERVED 
Served on (Print Name) 


Served by (Print Name) 


Manager or Service 


DECLARATION OF SERVER 


I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained in the 


Proof Of Service is true and correct. 


Executed on 


Signature of Server 


Address of Server 


Rule 45, Fed. R. Civ. P., Parts(c) & (d) made applicable in cases under the Bankruptcy Code by Rule 9016, Fed. R. Bankr. P, 


(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 


(1) A party or an attorney responsible for the issuance and service of 
a subpoena shall take reasonable steps to avoid imposing undue burden or 
expense on a person subject to that subpoena. The court on behalf of which 
the subpoena was issued shall enforce this duty and impose upon the party or 
attorney in breach of this duty an appropriate sanction, which may include 
but is not limited to, lost earnings and a reasonable attorney's fee. 


(2)(A) A person commanded to produce and permit inspection and 
copying of designated books, papers, documents or tangible things, or 
inspection of premises need not appear in person at the place of production 
or inspection unless commanded to appear for deposition, hearing or trial. 


(B) Subject to paragraph (d)(2) of this rule, a person commanded to 
produce and permit inspection and copying may, within 14 days after service 
of the subpoena or before the time specified for compliance if such time is 
less than 14 days after service, serve upon the party or attomey designated in 
the subpoena written objection to inspection or copying of any or all of the 
designated material or of the premises. If objection is made, the party 
serving the subpoena shall not be entitled to inspect and copy the material or 
inspect the premises except pursuant to an order of the court by which the 
Subpoena was issued. If objection has been made, the party serving the 
subpoena may, upon notice to the person commanded to produce, move at 
any time for an order to compel the production, Such an order to compel 
production shall protect any person who is not a party or an officer of a party 
from significant expense resulting from the inspection and copying 
commanded. 


(3)(A) 
shall quash or modify the subpoena if it 


{i) fails to allow reasonable time for compliance; 
(ii) requires a person who is not a party or an officer of a party to 
travel to a place more than 100 miles from the place where that person 


On timely motion, the court by which a subpoena was issued | 


resides, is employed or regularly transacts business in person, except that, 
subject to the provisions of clause (c)(3)(B)(iii) of this rule, such a person 
may in order to attend trial be commanded to travel from any such place 
within the state in which the trial is held, or 

(iti) requires disclosure of privileged or other protected matter and not 
exception or waiver applies, or 

(iv) subjects a person to undue burden 


(B) Ifa subpoena 


(i) requires disclosure of a trade secret or other confidential research, 
development, or commercial information, or 

(il) requires disclosure of an unretained expert’s opinion or information 
not describing the specific events or occurrences in dispute and resulting 
from the expert’s study made not at the request of any party, or 

(ili) requires a person who is not a party or an officer of a party to incur 
substantial expense to travel more than 100 miles to attend trial, the court 
may, to protect a person subject to or affected by the subpoena, quash or 
modify the subpoena or, if the party in whose behalf the subpoena is issued 
shows a substantial need for the testimony or material that cannot be 
otherwise met without undue hardship and assures that the person to whom 
the subpoena is addressed will be reasonably compensated, the court may 
order appearance or production only upon specified conditions. 


(d) DUTIES IN RESPONDING TO SUBPOENA. 


(1) A person responding to a subpoena to produce documents shall 
produce them as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in the demand. 


(2) When information subject to a subpoena is withheld on a claim 
that it is privileged or subject to protection as trial preparation materials, the 
claim shall be made expressly and shall be supported by a description of the 
nature of the documents, communications, or things not produced that is 
sufficient to enable the demanding party to contest the claim. 
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Rev.2/2000 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 
) 
PLAINTIFF(S) ) ADVERSARY PROCEEDING 
) NUMBER: 
V. ) 
) 
) 
DEFENDANT(S) ) 


SUMMONS IN AN ADVERSARY PROCEEDING 


YOU ARE SUMMONED and required to submit a motion or answer to the complaint which is attached to this summons to the clerk 
of the bankruptcy court within 30 days after the date of issuance of this summons, except that the United States and its offices and 
agencies shall submit a motion or answer to the third-party complaint within 35 days. 


Clerk, U. S. Bankruptcy Court, Eastern District of North Carolina 
D 1760 Parkwood Bivd., P.O. Drawer 2807, Wilson, NC 27896-2807 
O 300 Fayetteville St. Mall, P.O. Box 1441, Raleigh, NC 28602-1441 


At the same time, you must also serve a copy of the motion or answer upon plaintiff's attorney 


Name and Address of Plaintiff's Attorney: 


If you make a motion, your time to answer is governed by Bankruptcy Rule 7012. 
IF YOU FAIL TO RESPOND TO THIS SUMMONS, YOUR FAILURE WILL BE DEEMED TO BE YOUR CONSENT TO 
ENTRY OF A JUDGMENT BY THE BANKRUPTCY COURT AND JUDGMENT BY DEFAULT MAY BE TAKEN 
AGAINST YOU FOR THE RELIEF DEMANDED IN THE COMPLAINT. 

Peggy B. Deans, Clerk of Court 


By: 
Date Deputy Clerk 
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CERTIFICATE OF SERVICE 


I, , certify that I am, and at all 


(name) 
times during the service was, not less than 18 years of age and not a party to the matter concerning which service 


of process was made. J further certify that the service of this summons and a copy of the complaint was made 
on by: 


(date) 
[] Mail service: Regular, first class United States mail, postage fully pre-paid, addressed to: 


[J Personal Service: By leaving the process with defendant or with an officer or agent of defendant at: 
ia Residence Service: By leaving the process with the following adult at: 
ol Publication: The defendant was served as follows: {Describe briefly] 


ie State Law: The defendant was served pursuant to the laws of the State of 
as follows: (Describe briefly] (name of state) 


Under penalty of perjury, I declare that the foregoing is true and correct. 


Date Signature 


Business Address 
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Rev. 2/2000 UNITED STATES BANKRUPTCY COURT 
EASTERN-DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 
PLAINTIFF ADVERSARY PROCEEDING 
NUMBER: 
V. 


DEFENDANT(S) AND THIRD-PARTY PLAINTIFF(S) 
V. 


Ne ee ee en Ne ee Se ee ee ee” ee” eee eee ee” 


THIRD-PARTY DEFENDANT(S) 


ers 


THIRD-PARTY SUMMONS 


YOU ARE SUMMONED and required to submit a motion or answer to the third-party complaint which is attached to this summons to the 
clerk of the bankruptcy court within 30 days after the date of issuance of this summons, except that the United States and its officers and 
agencies shall submit a motion or answer to the third-party complaint within 35 days. 


Clerk U.S. Bankruptcy Court, Eastern District of North Carolina 
0 1760 Parkwood Blvd., P.O. Drawer 2807, Wilson, NC 27896-2807 
0 300 Fayetteville St. Mall, P.O. Box 1441, Raleigh, NC 28601-1441 


At the same time, you must also serve a copy of the motion or answer upon plaintiff's attorney as well as the defendant and third-party 
plaintiff's attorney. 


Name and Address of Plaintiff's Attorney: Name and Address of Defendant’s Attomey and Third-Party Plaintiff's 
Attomey: 


If you make a motion, your time to answer is governed by Bankruptcy 
Rule 7012. If you are also being served with a copy of the complaint of the plaintiff you have the option of not answering the plaintiff's 
complaint unless this is an admiralty or maritime case subject to the provisions of Federal Rules of Civil Procedures (h) and 14(c), in 
which case you are required to submit a motion or an answer to both the plaintiff's complaint and the third-party complaint, and to serve a 
copy of your motion or answer upon the appropriate parties. 


IF YOU FAIL TO RESPOND TO THIS SUMMONS, YOUR FAILURE WILL BE DEEMED TO BE YOUR CONSENT TO 
ENTRY OF A JUDGMENT BY THE BANKRUPTCY COURT AND JUDGMENT BY DEFAULT MAY BE TAKEN AGAINST 
YOU FOR THE RELIEF DEMANDED IN THE THIRD-PARTY COMPLAINT. 

Peggy B. Deans, Clerk of Court 


(fa ls Pe et ae By: 
Date Deputy Clerk 
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CERTIFICATE OF SERVICE 


I, 
, _ (name) 
during the service of this subpoena was, not less than 18 years of age and not a party to the matter concerning which 


, certify that I am, and at all times 


service of process was made, | further certify that the service of this summons and a copy of the complaint was made 


on by: 


(date) 
i Mail service: Regular, first class United States mail, postage fully pre-paid, addressed to 


[| Personal Service: By leaving the process with defendant or with an officer or agent of defendant at: 
a Residence Service: By leaving the process with the following adult at: 
[J Publication: The defendant was served as follows: [Describe briefly] 


| State Law: The defendant was served pursuant to the laws of the State of 
as follows: [Describe briefly} (name of state) 


Under penalty of perjury, I declare that the foregoing is true and correct. 


Date Signature 


Business Address 


City 
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Rev. 9/97 UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 
Division 
IN RE: CASE NUMBER: 
DEBTOR(S) 
JUDGMENT CREDITOR (PLAINTIFF) ADVERSARY PROCEEDING 
NUMBER: 


) 
) 
) 
) 
V. ) 
) 
JUDGMENT DEBTOR (DEFENDANT) ) 


WRIT OF EXECUTION TO THE UNITED STATES MARSHAL 


Name and Address of Judgment Creditor 


Amount of Judgment: 

5 

Clerk's Fee: 

$ 

v. Other Costs: 

$ 

Interest From: 

$ 

Costs of this writ: 

$295 ae ore EY Ee 
TO THE UNITED STATES MARSHAL FOR THE EASTERN DISTRICT OF NORTH CAROLINA: 


You are directed to levy upon the property of the above named judgment debtor to satisfy a money judgment in accordance 
with the attached instructions, 


Name and Address of Judgment Debtor 


Date Clerk of the Bankruptcy Court 


UNITED STATES MARSHAL'S RETURN 
I received this writ on and executed the same on 
(date) 
United States Marsha} 


By: 


Deputy Marshal 
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Index to Rules of the United States Bankruptcy Court 
for the Eastern District of North Carolina 


A 


ACCOUNTANTS. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 


ADDRESSES FOR GOVERNMENTAL 
- UNITS. 
Register of mailing addresses, Rule 
5003-4; Administrative Guide, Appx. 


ADVERSARY PROCEEDINGS, Rules 
7005-1 to 7067-1. 
Bill of costs. 
Form, Administrative Guide, Appx. 
Deposition subpoena. 
Form, Administrative Guide, Appx. 
Discovery, Rule 7026-1. 
Dismissal. 
Lack of prosecution, Rule 7055-1. 
Entry of default. 
Form, Administrative Guide, Appx. 
Exempt property. 
Motion to claim exempt property. 
Form, Administrative Guide, Appx. 
Notice of right to have exemptions 
designated. 
Form, Administrative Guide, Appx. 
Order designating exempt property. 
Form, Administrative Guide, Appx. 
Exhibits, requirements, Rule 9070-1. 
Final pretrial conference. 
Scheduling, notice, preparation by counsel, 
Rule 7016-1. 
Hearings on motions. 
Filing, time limits, Rule 7007-1. 
Mediated settlement conference, Rule 
9019-2. 
Motion practice, Rule 7007-1. 
Contested matters, Rules 9014-1, 9014-2. 
Preliminary pretrial conference. 
Scheduling, notice, preparation by counsel, 
report, disclosures, Rule 7016-1. 
Pretrial order. 
Stipulations, contentions, exhibits, 
discovery, pleadings and witnesses, 
Rule 7016-1. 
Pretrial procedures, Rule 7016-1. 
Form, Administrative Guide, Appx. 
Registry fund, Rule 7067-1. 
Responses to motions. 
Filing, time limits, Rule 7007-1. 
Service and filing of pleadings and other 
papers, Rule 7005-1. 
Service on trustee and administrator, Rule 
9013-1. 
Subpoena. 
Form, Administrative Guide, Appx. 


ADVERSARY PROCEEDINGS —Cont’d 
Summons. 
Form, Administrative Guide, Appx. 
Third-party summons. 
Form, Administrative Guide, Appx. 
Telephone or video conferences and 
hearings, Rule 9074-1. 
Temporary restraining order and 
preliminary injunction, Rule 7065-1. 
Trial. 
Opening statements, witnesses, exhibits, 
closing argument, Rule 7016-2. 
Writ of execution to United States 
marshal. 
Form, Administrative Guide, Appx. 


AGENTS. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 


AGREED ORDERS. 

Mediated settlement conference, Rule 
9019-2. 

Time for submitting, Rule 9019-1. 


ALTERNATIVE DISPUTE RESOLUTION. 
Mediated settlement conference, Rule 
9019-2. 


AMENDMENT TO LIST, SCHEDULE OR 
STATEMENT, Rule 1009-1. 


ANSWERS. 
Filing paper documents. 
Requirements generally, Rules 5005-1 to 
5005-3. 


APPEARANCE BY ATTORNEY. 
Notice, Rule 9010-1. 


APPLICATIONS. 
Filing paper documents. 
Requirements generally, Rules 5005-1 to 
5005-3. 


APPRAISERS. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 


ASSIGNMENT OF CASES TO 
DIVISIONS, Rule 1073-1. 


ATTORNEYS. 

Attorney of record until case closed, Rule 
9011-1. 

Compensation of attorney employed by 
chapter 13 debtor, Rule 2016-1; 
Administrative Guide, Appx. 

Duties, Rule 9011-1. 

Employment by chapter 11 debtor. 

Approval of court required, Rule 2014-1. 
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ATTORNEYS —Cont’d 
Failure to comply with local rules. 
Sanctions, Rule 9011-3. 
Fees. 
Additional fees required, Rule 9011-1. 
Attorney employed by Chapter 13 debtor, 
Rule 2016-1; Administrative Guide, 
Appx. 

Mediated settlement conference. 
Attendance required, Rule 9019-2(4). 
Sanctions, failure to attend, Rule 

9019-2(5). 
Notice of appearance, Rule 9010-1. 
Sanctions, Rule 9011-3. 
Signatures. 
Requirements, Rule 9011-4. 


AUCTIONEERS. 
Chapter 7 cases. 


Employment by trustee without application. 


Generally, conditions precedent, reports 
by trustee and auctioneer, Rule 
6005-1. 
Chapter 11 cases. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 


AUTOMATIC STAY. 
Relief from, Rule 4001-1. 
Tax returns and refunds. 
Treatment in context of, Rule 6070-1. 


B 


BANKRUPTCY COURT DIVISIONS, Rule 
1071-1; Administrative Guide, Appx. 


BRIEFS AND MEMORANDA OF LAW. 
Optional unless required by order, Rule 
9013-2. 


BROKERS. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 


C 


CAPTION OF DOCUMENTS, Rule 9004-2. 
CERTIFICATE OF SERVICE, Rule 9013-3. 


CHAPTER 7 CASES. 
Auctioneers. 
Employment without application. 
Generally, conditions precedent, reports, 
Rule 6005-1. 
Automatic stay. 

Relief from, Rule 4001-1. 

Payment coupons or statements of 
account. 

Creditor’s duty to provide, Rule 4001-2. 
Place of filing claims, Rule 3001-1. 
Service of filings on administrator, Rule 

9013-1. 


CHAPTER 7 CASES —Cont’d 
Statement of intention, Rule 1007-3. 
Compliance with rule, duty, Rule 4002-1. 


CHAPTER 11 CASES. 
Bank to be used as depository. 
Duty to advise administrator, Rule 4002-1. 
Books of account. 
Closing, opening new books, Rule 4002-1. 
Debtor in possession. 
Notices, Rule 2015-2. 
Debtor’s duties, Rule 4002-1. 
Disputed, contingent or unliquidated 
claims. 
Debtor’s notice, Rule 3002-1. 
Duty of debtor, Rule 4002-1. 
Employment of professionals by debtor. 
Approval of court required, Rule 2014-1. 
Inquiries by creditors. 
Responding to, duty, Rule 4002-1. 
Insurance coverage. 
Proof, filing, debtor’s duty, Rule 4002-1. 
Inventory. 
Procure physical inventory, duty, Rule 
4002-1. 
Judicial conference quarterly fee. 
Payment, Rule 4002-1. 
Lists, schedules and statements. 
Filing, time limits, Rule 1007-1. 
Monthly report. 
Duty to file, Rule 4002-1. 
Partners, officers, directors or 
shareholders. 
Payment to, Rule 4002-1. 
Place of filing claims, Rule 3001-1. 
Plan and disclosure statement. 
Duty to file, Rule 4002-1. 
Pre-petition unsecured debt. 
Payment, Rule 4002-1. 
Projected operating statement. 
Filing, Rule 4002-1. 
Proof of claim or interest. 
Filing, Rule 3003-1. 
Service of filings on trustee or 
administrator, Rule 9013-1. 
Tax accounts. 
Debtor’s duties, Rule 4002-1. 


CHAPTER 12 CASES. 
Bank used as depository. 

Advising administrator, Rule 4002-1. 
Books of account. 

Closing and opening, Rule 4002-1. 
Compensation to partners, officers, 

directors or shareholders. 

Approval required, Rule 4002-1. 
Duties of debtor, Rule 4002-1. 
Inquiries of creditors. 

Responding, Rule 4002-1. 
Insurance coverage. 

Proof, Rule 4002-1. 
Mailing matrix, Rule 1007-2. 
Monthly reports. 

Filing, Rule 4002-1. 
Place of filing claims, Rule 3001-1. 
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CHAPTER 12 CASES —Cont’d 
Plan. 
Filing, Rule 4002-1. 
Pre-petition unsecured debt. 
Payment, Rule 4002-1. 
Proof of claim or interest, filing. 
Requirements, Rule 5005-1. 
Tax accounts. 
Duties, Rule 4002-1. 


CHAPTER 13 CASES. 
Additional credit. 
Obtaining, restrictions, Rule 4002-1. 
Adequate protection to creditors. 
Dismissal prior to confirmation, Rule 
4002-1. 
Attorney employed by debtor. 
Compensation, Rule 2016-1; Administrative 
Guide, Appx. 
Automatic stay. 
Relief from, Rule 4001-1. 
Collision insurance on vehicle subject to 
secure claim. 
Lapse, Rule 4002-1. 
Disposition of non-exempt property, Rule 
4002-1. 
Filing of claims by debtor or trustee, Rule 
3004-1. 
Mailing matrix, Rule 1007-2. 
Payment under plan. 
Time to begin, Rule 4002-1. 
Place of filing claims, Rule 3001-1. 
Proof of claim or interest, filing. 
Requirements, Rule 5005-1. 
Return of plan payments to debtor. 
Conversion or dismissal of case, Rule 
3070-1. 
Search fees. 
Trustees authorized to charge, Rule 2015-5. 
Secured claims paid outside plan. 
Payment, Rule 4002-1. 
Small payment to creditors, Rule 3010-1. 
Value of creditor’s security. 
Recommendation by trustee, objection, Rule 
3012-1. 


CHILD SUPPORT CREDITOR OR 
REPRESENTATIVE. 
Appearance. 
Form, Administrative Guide, Appx. 


CLAIMS. 
Disputed, contingent or unliquidated 
claims. 
Debtor’s notice, Rule 3002-1. 
Chapter 11 debtor’s duties, Rule 4002-1. 
Notice of objection to claim. 
Form, Administrative Guide, Appx. 
Place of filing, Rule 3001-1. 
Proof of claim or interest, filing, Rule 
3003-1. 
Requirements, Rule 5005-1. 


CLERK OF COURT. 
Designation of parties to provide notice, 
Rule 9007-1. 


CLERK OF COURT —Cont’d 
Filing pleading with, Rule 5005-1. 
Hours office open for business, Rule 
5001-2. 
Orders and judgments. 
Authority to enter, Rule 5001-3. 


COMPENSATION. 

Attorney employed by Chapter 13 debtor, 
Rule 2016-1; Administrative Guide, Appx. 

Mediators, Rule 9019-2(7). 


COMPLAINTS. 
Filing paper documents. 
Requirements generally, Rules 5005-1 to 
5005-3. 


CONSENT ORDERS. 

Mediated settlement conference, Rule 
9019-2. 

Time for submitting, Rule 9019-1. 


CONSULTANTS. 
Employment by debtor. 
Approval of court required, Rule 2014-1. 


CONTESTED MATTERS. 

Exhibits, requirements, Rule 9070-1. 

Mediated settlement conference, Rule 
9019-2. 

Motions, Rule 9014-1. 

Expedited relief, Rule 9014-2. 

Telephone or video conferences and 

hearings, Rule 9074-1. 


CONTINGENT CLAIMS. 
Debtor’s notice, Rule 3002-1. 
Chapter 11 debtor’s duties, Rule 4002-1. 


CONVERSION OF CHAPTER 13 CASE. 
Return of plan payments to debtor, Rule 
3070-1. 


COPIES OF DOCUMENT FILED. 
Number required, Rule 5005-2. 


COUNTY CODES. 
List, Administrative Guide, Appx. 


CREDITOR’S SECURITY. 
Value. 
Recommendation by chapter 13 trustee, 
objection, Rule 3012-1. 


D 


DEBTOR IN POSSESSION IN CHAPTER 
11 CASE. 
Notices, Rule 2015-2. 


DEBTOR’S DUTIES, Rule 4002-1. 


DEPOSIT OF ESTATE FUNDS. 
Reporting requirements, 
collateralization, Rule 2070-1. 


DISCOVERY. 
Adversary proceedings, Rule 7026-1. 
Designation of materials. 
Pretrial order, Rule 7016-1. 
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DISMISSAL OF ADVERSARY 
PROCEEDING. 
Lack of prosecution, Rule 7055-1. 


DISMISSAL OF CHAPTER 13 CASE. 
Return of plan payments to debtor, Rule 
3070-1. 


DISPUTED CLAIMS. 
Debtor’s notice, Rule 3002-1. 
Chapter 11 debtor’s duties, Rule 4002-1. 


DISPUTE RESOLUTION. 
Mediated settlement conference, Rule 
9019-2. 


DIVISIONS OF COURT, Rule 1071-1; 
Administrative Guide, Appx. 


1D 


ELECTRONIC CASE FILING. 
Adversary proceedings. 
Serving and filing pleadings and other 
papers, Rule 7005-1. 
Assignment to electronic case filing 
system (ECF), Rule 5005-4(1). 
Calculation of deadlines for responses, 
Rule 5005-4(9). 
Certificate of service indicating how 
service made. 
Required, Rule 5005-4(9). 
Constitutes filing for all purposes, Rule 
5005-4(3). 
Conventional service and notice. 
Non-consenting parties entitled to, Rule 
5005-4(9)(10). 
Deadlines unchanged, Rule 5005-4(3). 
Effecting service of notice, Rule 5005-4(9). 
Eligibility to register as filing user, Rule 
5005-4(2). 
Entry of order, judgment, decree or other 
document. 
Notice of electronic filing to all filing users, 
Rule 5005-4(10). 
Exhibits and attachments, Rule 5005-4(5). 
Filing required to be electronic, 
exception, Rule 5005-4(1). 
Format, Rule 5005-4(5); Administrative 
Guide, Appx. 
Non-represented parties. 
Registration as filing users, Rule 5005-4(2). 
Official record, Rule 5005-4(3). 
Orders, decrees, judgments and 
proceedings of court. 
Filed in accordance with rules, Rule 
5005-4(4). 
Notice of electronic filing to all filing users 
on entry, Rule 5005-4(10). 
Passwords. 
Allowing others to use, Rule 5005-4(8). 
Protection of security, Rule 5005-4(2); 
Administrative Guide, Appx. 
Public access, limitation, Rule 5005-4(12). 


ELECTRONIC CASE FILING —Cont’d 
Registration as filing users, Rule 
5005-4(2); Administrative Guide, Appx. 
Form, Administrative Guide, Appx. 
Sealed documents, Rule 5005-4(6). 
Signatures. 
Constitutes signature and certification, 
Rule 5005-4(8). 
Form, Rule 5005-4(8). 
Judge’s signature. 
Submission of document, Rule 5005-4(4); 
Administrative Guide, Appx. 
Original signature, required, retention, 
Rule 5005-4(7). 
Summons issued electronically, Rule 
5005-4(4). 
Training, Administrative Guide, Appx. 
Trustee and administrator. 
Service of filings on, Rule 9013-1. 
Untimely filing due to technical error. 
Relief, Rule 5005-4(11). 
Waivers as to notice and service. 
Effect of registration as filing user, Rule 
5005-4(2). 


ELECTRONIC TRANSMISSION. 
Notice by, Rule 9036-1. 


EMAIL. 
Notice by electronic transmission, Rule 
9036-1. 


EMPLOYMENT OF PROFESSIONALS. 
Chapter 11 debtor. 
Approval of court required, Rule 2014-1. 
Chapter 13 debtor. 
Compensation of attorney, Rule 2016-1; 
Administrative Guide, Appx. 


ESTATE FUNDS. 
Deposit, reporting requirements, 
collateralization, Rule 2070-1. 


EXAMINATION. 

Motion for, reconsideration, Rule 2004-1. 

Subpoena for Rule 2004 examination. 
Form, Administrative Guide, Appx. 


EXEMPT PROPERTY. 
Adversary proceeding. 
Motion to claim exempt property. 
Form, Administrative Guide, Appx. 
Notice of right to have exemptions 
designated. 
Form, Administrative Guide, Appx. 
Order designating exempt property. 
Form, Administrative Guide, Appx. 
Filing claim, objections, extension of 
time, Rule 4003-1. 
Property claimed as exempt, schedule C, 
Administrative Guide, Appx. 


EXHIBITS AND ATTACHMENTS. 
Adversary proceedings. 

Pretrial order, Rule 7016-1. 

Trial, Rule 7016-2. 
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EXHIBITS AND ATTACHMENTS —Cont’d 


Electronic case filing, Rule 5005-4(5). 

Excerpted material, Rule 5005-1. 

Requirements, Rule 9070-1. 

Video conference or hearings. 
Exchange of exhibits, Rule 9074-1. 


EXPEDITED RELIEF. 
Motions, Rule 9014-2. 


F 


FACSIMILE FILING, Rule 5005-1. 
Notice by electronic transmission, Rule 
9036-1. 


FAX. 

Filing by, Rule 5005-1. 

Notice by electronic transmission, Rule 
9036-1. 


FILING CASE. 

Electronic filing, Rule 5005-4. 

Place of filing, determination, Rule 
1073-1. 


FILING CLAIMS. 
Debtor or trustee, Rule 3004-1. 
Place of filing, Rule 3001-1. 


FILING DOCUMENTS, Rule 5005-1. 

Adversary proceedings, Rule 7005-1. 

Caption, Rule 9004-2. 

Copies, number, Rule 5005-2. 

Electronic case filing, Rule 5005-4. 

Service of filings on trustee or 
administrator, Rule 9013-1. 


Size of paper, two-sided documents, Rule 


5005-3. 


FILING FEES. 
Installment payment. 
Application and petition, Rule 1006-1. 


FINAL PRETRIAL CONFERENCE. 
Adversary proceedings, Rule 7016-1. 


FORMS, Rule 9009-1. 
Adversary proceeding. 
Bill of costs, Administrative Guide, Appx. 


Deposition subpoena, Administrative Guide 


Appx. 

Entry of default, Administrative Guide, 
Appx. 

Motion to claim exempt property, 
Administrative Guide, Appx. 

Notice of right to have exemptions 
designated, Administrative Guide, 
Appx. 

Order designating exempt property, 
Administrative Guide, Appx. 

Subpoena, Administrative Guide, Appx. 

Summons, Administrative Guide, Appx. 

Third-party summons, Administrative 
Guide, Appx. 


Writ of execution to United States marshal, 


Administrative Guide, Appx. 


INDEX 


FORMS —Cont’d 
Adversary proceedings. 
Pretrial procedures, Administrative Guide, 
Appx. 
Child support creditor or representative. 
Appearance, Administrative Guide, Appx. 
Electronic case filing. 
Filing user registration, Administrative 
Guide, Appx. 
Exempt property. 
Property claimed as exempt, schedule C, 
Administrative Guide, Appx. 
Mailing matrix. 
Certification, Administrative Guide, Appx. 
Mental health evaluation. 
Application, Administrative Guide, Appx. 
Notice of motion or objection, 
Administrative Guide, Appx. 
Notice of objection to claim, 
Administrative Guide, Appx. 
Reaffirmation agreement, Administrative 
Guide, Appx. 
Subpoena for Rule 2004 examination, 
Administrative Guide, Appx. 
Subpoena in case under bankruptcy 
code, Administrative Guide, Appx. 
Summons to debtor in involuntary case, 
Administrative Guide, Appx. 


FRIVOLOUS AND DELAYING MOTIONS, 
Rule 9014-1. 


INJUNCTIONS. 
Temporary restraining order and 
preliminary injunction. 
Adversary proceeding, Rule 7065-1. 
INSTALLMENTS. 
Payment of filing fees. 
Application and petition, Rule 1006-1. 


INSURANCE COMPANY 
REPRESENTATIVE. 
Mediated settlement conference. 
Attendance required, Rule 9019-4(4). 


L 


LACK OF PROSECUTION. 
Dismissal of adversary proceeding, Rule 
iDooake 


LISTS, SCHEDULES AND STATEMENTS. 

Address for SEC and secretary of 
treasury, Administrative Guide, Appx. 

Amendment, Rule 1009-1. 

Filing, time limits, Rule 1007-1. 


M 


MAILING ADDRESSES FOR 
GOVERNMENTAL UNITS. 

Register, Rule 5003-4; Administrative Guide, 
Appx. 
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MAILING MATRIX, Rule 1007-2. 
Certification. 
Form, Administrative Guide, Appx. 
Register of mailing addresses, 
preparation, Administrative Guide, 
Appx. 


MEDIATED SETTLEMENT 
CONFERENCE, Rule 9019-2. 
Attendance. 
Parties required, Rule 9019-2(4). 
Sanctions for failure to attend, Rule 
9019-2(5). 
Authorizing use of other settlement 
procedures. 
Motion, Rule 9019-2(1). 
Communications addressed to 
administrator, Rule 9019-2(8). 
Compensation of mediator, Rule 9019-2(7). 
Consultation with participant or 
attorney. 
Mediator, Rule 9019-2(6). 
Control of conference. 
Mediator, Rule 9019-2(6). 
Court may require parties to attend, Rule 
9019-2. 
Date of completion. 
Extension, request, Rule 9019-2(3). 
Order to state, Rule 9019-2(3). 
Delay of other proceedings, prohibition, 
Rule 9019-2(3). 
Disclosure of possible bias, prejudice or 
partiality. 
Mediator, Rule 9019-2(6). 
Discovery. 
Holding conference after reasonable time to 
conduct, Rule 9019-2(3). 
Dispense with conference. 
Motion, Rule 9019-2(1). 
Duties of parties, representatives and 
attorneys, Rule 9019-2(4). 
Finalizing agreement, Rule 9019-2(4). 
Impasse. 
Mediator declaring, Rule 9019-2(6). 
Lienholders. 
Notifying, Rule 9019-2(4). 
Location, Rule 9019-2(3). 
Mediators. 
Agreement of parties. 
Selection, Rule 9019-2(2). 
Compensation, Rule 9019-2(7). 
Authority, Rule 9019-2(6). 
Compensation, Rule 9019-2(7). 
Court appointment, Rule 9019-2(2). 
Compensation, Rule 9019-2(7). 
Disqualification, Rule 9019-2(2). 
Duties, Rule 9019-2(6). 
Mediator information directory, Rule 
9019-2(2). 
Noncertified mediator. 
Nomination and court approval, Rule 
9019-2(2). 
Selection, Rule 9019-2(2). 


MEDIATED SETTLEMENT 
CONFERENCE —Cont’d 
Motions, Rule 9019-2(1). 
Orders, Rule 9019-2(1). 
Recesses, Rule 9019-2(3). 
Reporting results of conference. 
Mediator, Rule 9019-2(6). 
Reporting settlement, Rule 9019-2(4). 
Sanctions. 
Failure to attend, Rule 9019-2(5). 
Failure to pay mediator’s fee, Rule 
9019-2(7). 
Scheduling conference. 
Mediator, Rule 9019-2(6). 


MEDIATORS. 
Mediated settlement conference, Rule 
9019-2. 


MEETING OF CREDITORS. 
Recording. 
Retention and preservation, copies, 
providing, Rule 2003-1. 


MENTAL HEALTH EVALUATION. 
Application for court approval of pro 
bono evaluation, Rule 2014-2. 
Form, Administrative Guide, Appx. 


MOTION PRACTICE. 
Adversary proceedings, Rule 7007-1. 
Evidentiary hearing on motion, Rule 
9014-1. 
Expedited relief, Rule 9014-2. 
Frivolous or delaying motions, Rule 
9014-1. 
Hearing on motion, Rule 9014-1. 
Expedited relief, Rule 9014-2. 
Notice of motion, Rule 9014-1. 
Expedited relief, Rule 9014-2. 
Relief from automatic stay, Rule 4001-1. 
Requirements for motions, Rule 9014-1. 
Response to motion, Rule 9014-1. 
Computation of response time. 
Guidelines, Administrative Guide, Appx. 
Service of motion, Rule 9014-1. 
Expedited relief, Rule 9014-2. 


N 


NOTICE OF APPEARANCE. 
Attorneys, Rule 9010-1. 


NOTICE TO CREDITORS AND OTHER 
PARTIES, Rule 2002-1. 

Contingent, disputed or unliquidated 
claims, Rule 3002-1. 

Chapter 11 debtor’s duty, Rule 4002-1. 

Debtor in possession in chapter 11 case, 
Rule 2015-2. 

Designation of parties to provide, Rule 
9007-1. 

Electronic case filing, Rule 5005-4. 

Electronic transmission, Rule 9036-1. 
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NOTICE TO CREDITORS AND OTHER 
PARTIES —Cont’d 

Expedited relief. 

Motions, Rule 9014-2. 

Guide to service and notice 
requirements, Admnistrative Guide, 
Appx. 

Motions, Rule 9014-1. 

Expedited relief, Rule 9014-2. 
Notice of motion or objection. 
Form, Administrative Guide, Appx. 

Pretrial conference. 

Adversary proceedings, Rule 7016-1. 


Er 


PAYMENT COUPONS. 
Creditor’s duty to provide. 
Chapter 7 cases, Rule 4001-2. 


PLACE OF FILING. 
Determination, Rule 1073-1. 


PLEADINGS. 
Designation. 
Pretrial order. 
Adversary proceedings, Rule 7016-1. 
Filing, Rules 5005-1 to 5005-3. 
Electronic case filing, Rule 5005-4. 


PRELIMINARY INJUNCTION. 
Adversary proceedings, Rule 7065-1. 


PRELIMINARY PRETRIAL 
CONFERENCE. 
Adversary proceedings, Rule 7016-1. 


PRETRIAL MEDIATED SETTLEMENT | 


CONFERENCE, Rule 3019-2. 


PRETRIAL PROCEDURES. 
Adversary proceedings, Rule 7016-1. 
Form, Administrative Guide, Appx. 


PROFESSIONALS. 
Employment by chapter 11 debtor. 
Approval of court required, Rule 2014-1. 
Employment by chapter 13 debtor. 
Compensation of attorney, Rule 2016-1; 
Administrative Guide, Appx. 


PROOF OF CLAIM OR INTEREST. 
Filing, Rule 3003-1. 


PROPOSED ORDER GRANTING 
RELIEF. 

Pleadings requesting relief filed with, 
Rule 9072-1. 


R 


REAFFIRMATION AGREEMENT. 
Form, Administrative Guide, Appx. 


REGISTER OF MAILING ADDRESSES 
OF GOVERNMENTAL UNITS, Rule 
5003-4; Administrative Guide, Appx. 


INDEX 


REGISTRY FUND. 
Adversary proceedings, Rule 7067-1. 


RELIEF FROM AUTOMATIC STAY, Rule 
4001-1. 


RETURN OF PLAN PAYMENTS TO 
DEBTOR. 

Conversion or dismissal of chapter 13 
case, Rule 3070-1. 


S 


SEALED DOCUMENTS. 
Electronic case filing, Rule 5005-4(6). 


SEARCH FEES. 
Chapter 13 trustees authorized to 
charge, Rule 2015-5. 


SERVICE OF NOTICE, PLEADINGS AND 
OTHER PAPERS. 

Adversary proceedings, Rule 7005-1. 

Certificate of service, Rule 9013-3. 

Electronic case filing, Rule 5005-4. 

Electronic transmission, Rule 9036-1. 

Expedited relief. 

Motions, Rule 9014-2. 

Guide to service and notice 
requirements, Admnistrative Guide, 
Appx. 

Motions, Rule 9014-1. 

Expedited relief, Rule 9014-2. 

Notice to creditors and other parties, 
Rule 2002-1. 

Trustee and administrator. 

Service of filing on, Rule 9013-1. 


SETTLEMENTS AND AGREED ORDERS. 

Mediated settlement conference, Rule 
9019-2. 

Time for submitting agreed or consent 
order, Rule 9019-1. 


SIGNATURES. 
Attorneys. 
Requirements, Rule 9011-4. 
Electronic case filing. 
Constitutes signature and certification, 
Rule 5005-4(8). 
Form, Rule 5005-4(8). 
Judge’s signature. 
Submission of document, Rule 5005-4(4); 
Administrative Guide, Appx. 
Original signature, required, retention, 
Rule 5005-4(7). 


SIZE OF PAPER. 
Filing paper documents, Rule 5005-3. 


SMALL DIVIDENDS. 
Payment by chapter 13 trustee to 
creditors, Rule 3010-1. 


STATEMENT OF INTENTION. 
Chapter 7 cases, Rule 1007-3. 
Duty of debtor to comply, Rule 4002-1. 
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STATEMENTS OF ACCOUNT. 
Creditor’s duty to provide. 
Chapter 7 cases, Rule 4001-2. 


STIPULATIONS. 
Adversary proceedings. 
Pretrial order, Rule 7016-1. 


SUBPOENA. 
Adversary proceeding. 
Deposition subpoena. 
Form, Administrative Guide, Appx. 
Form, Administrative Guide, Appx. 


SUMMONS. 
Adversary proceeding. 
Form, Administrative Guide, Appx. 
Third-party summons. 
Form, Administrative Guide, Appx. 
Electronically issued, Rule 5005-4(4). 
Form, Administrative Guide, Appx. 


T 


TAX REFUNDS. 
Treatment in context of automatic stay, 
Rule 6070-1. 


TAX RETURNS. 
Treatment in context of automatic stay, 
Rule 6070-1. 


TELEPHONE CONFERENCES AND 
HEARINGS, Rule 9074-1, 


TEMPORARY RESTRAINING ORDER. 
Adversary proceedings, Rule 7065-1. 


TIME LIMITS. 
Agreed or consent orders. 
Submitting, Rule 9019-1. 
Bank used as depository, advising 
administrator. 
Chapter 11 or 12 debtor, Rule 4002-1. 
Dismissal of adversary proceeding. 
Lack of prosecution, Rule 7055-1. 
Electronic case filing. 
Calculation of deadlines for responses, Rule 
5005-4(9). 
Deadlines unchanged, Rule 5005-4(3). 
Untimely filing due to technical error. 
Relief, Rule 5005-4(11),. 
Exempt property. 
Objection to claim, extension of time, Rule 
4003-1. 
Filing claims by debtor or trustee. 
Chapter 13 cases, Rule 3004-1. 
Filing schedules and statements, Rule 
1007-1. 
Insurance coverage, filing proof. 
Chapter 11 or 12 debtor, Rule 4002-1. 
Mediated settlement conference. 
Date of completion. 
Stated in order, extension, request, Rule 
9019-2(3). 


TIME LIMITS —Cont’d 
Mediated settlement conference —Cont’d 
Orders and motions, Rule 9019-2(1). 
Reporting results of conference. 
Mediator, Rule 9019-2(6). 
Reporting settlement, Rule 9019-2(4). 
Monthly report, filing. 
Chapter 11 or 12 debtor, Rule 4002-1. 
Notice of contingent, disputed or 
unliquidated claims. 
Debtor’s notice, Rule 3002-1. 
Objection to recommended value of 
creditor’s security. 
Chapter 13 case, Rule 3012-1. 
Plan of reorganization and disclosure 
statement, filing. 
Chapter 11 or 12 debtor, Rule 4002-1. 
Pretrial conference. 
Notice. 
Adversary proceedings, Rule 7016-1. 
Projected operating statement, filing. 
Chapter 11 debtor, Rule 4002-1. 
Responses to motions, Rule 9014-1. 
Computation of response time. 
Guidelines, Administrative Guide, Appx. 
Filing in adversary proceedings, Rule 
7007-1. 


TRIAL. 
Adversary proceedings, Rule 7016-2. 


TRUSTEES’ SEARCH FEES. 
Authorization to charge, Rule 2015-5. 


U 


UNLIQUIDATED CLAIMS. 
Debtor’s notice, Rule 3002-1. 
Chapter 11 debtor’s duties, Rule 4002-1. 


Vv 


VALUE OF CREDITOR’S SECURITY. 
Recommendation by chapter 13 trustee, 
objection, Rule 3012-1. 


VIDEO CONFERENCES AND 
HEARINGS, Rule 9074-1. 


W 


WITNESSES. 

Adversary proceedings. 
Pretrial order, Rule 7016-1. 
Trial, Rule 7016-2. 

Video conference or hearings. 
Exchange of witness lists, Rule 9074-1. 
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Rule LR7.3 


LOCAL RULES OF CIVIL, CRIMINAL, AND 
BANKRUPTCY PRACTICE OF THE 
UNITED STATES DISTRICT 
COURT FOR THE MIDDLE 
DISTRICT OF NORTH 
CAROLINA 


Revised effective January 17, 2001, 
with amendments through May 1, 2003. 


Appendix 


Index follows Rules. 


Rule LR7.3. Motion practice. 


CASE NOTES 


Reply Brief Violated Rule. — Because 
defendant energy corporation’s reply brief vio- 
lated U.S. Dist. Ct., M.D. N.C., R. 73(h), by 
raising new arguments rather than responding 
to new material raised by plaintiff government, 
the court did not consider the brief. United 
States v. Duke Energy Corp., — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 19212 (M.D.N.C. Oct. 
22, 2003). 

Pro Se Status of Plaintiffs. — 

Where borrowers, who were proceeding pro 
se, failed to file a response to the bank’s motion 
to dismiss, the court could consider the motion 
as uncontested and grant the dismissal without 
further notice, but the court chose to address 
the merits of the borrowers’ case because they 
were proceeding pro se. Davis v. Dillard Nat’l 
Bank, — F. Supp. 2d —, 2003 U.S. Dist. LEXIS 
9420 (M.D.N.C. June 4, 2003). 

Failure to Respond. — Where an employee 
failed to timely file a response to the employer's 
motion for summary judgment, the court con- 
sidered the failure a waiver of the right to file, 
especially where the employee did not provide a 
showing of excusable neglect. Shoaf v. Kimber- 
ly-Clark Corp., 294 F. Supp. 2d 746, 2003 U.S. 
Dist. LEXIS 22302 (M.D.N.C. 2003). 

Excusable Neglect. — In an employment 
discrimination suit, the court struck the em- 
ployees’ summary judgment response because 
they failed to demonstrate that their late filing 


resulted from excusable neglect; their lone 
statement as to the cause of the delay merely 
indicated a lack of preparedness, where counsel 
needed additional time due to the large volume 
of material and counsel’s other cases. Luallen v. 
Guilford Health Care Ctr., — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 23241 (M.D.N.C. Dec. 
18, 2003). 

As plaintiffs, who filed suit pro se claiming 
Employee Retirement Income Security Act, 29 
U.S.C.S. § 1001 et seq., violations, did not file a 
signed response to defendants’ motions to dis- 
miss until after the time the court allowed for 
filing a proper response had expired and did not 
show excusable neglect, the court struck the 
untimely response and granted the motions to 
dismiss; however, in the interests of justice the 
court reviewed the motions on the merits and 
granted the motions in the alternative on that 
basis. Mcrae v. Rogosin Converters, Inc., — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 1712 
(M.D.N.C. Jan. 27, 2004). 

Cited in Esau v. Victor, — F. Supp. 2d —, 
2003 U.S. Dist. LEXIS 4535 (M.D.N.C. Mar. 21, 
2003); Ameira Corp. v. United States, — F. 
Supp. 2d —, 2003 U.S. Dist. LEXIS 6894 
(M.D.N.C. Apr. 21, 2003); Aiston v. North Caro- 
lina A&t State Univ., — F. Supp. 2d —, 2004 
U.S. Dist. LEXIS 1725 (M.D.N.C. Feb. 6, 2004); 
Ord v. IBM, — F. Supp. 2d —, 2004 U.S. Dist. 
LEXIS 3850 (M.D.N.C. Mar. 1, 2004). 
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Rule LR56.1 


Rule LR26.1. Differentiated case management and discovery. 
CASE NOTES 


Rule required that all discovery be filed 
so that the answers were due within the 
discovery period; plaintiff’s discovery re- 
quests, therefore, were untimely, and were de- 


Rule LR54.1. Taxation of costs. 


nied for this reason as well. Bennett v. Prime 
TV, LLC, — F. Supp. -2d —, 2003 U:S. Dist. 
LEXIS 7994 (M.D.N.C. May 9, 2003). 


CASE NOTES 


Applied in Eberhart v. Gettys, — F. Supp. 2d 
—, 2003 U.S. Dist. LEXIS 9334 (M.D.N.C. June 
3, 2003). 


Rule LR54.2. Award of statutory attorney’s fees. 
CASE NOTES 


Cited in Williams v. PPG Indus., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 8927 (M.D.N.C. 
May 22, 2003). 


Rule LR56.1. Summary judgment motions. 
CASE NOTES 


Exhibits That Are Not Authenticated 
and Lack Proper Foundation Do Not Qual- 
ify as Summary Judgment Evidence. — 
Some of a taxpayer’s exhibits were not attached 
to depositions or affidavits and were not iden- 
tified by the deponent or affiant; therefore, the 


exhibits had not been authenticated and lacked 
a proper foundation to qualify as summary 
judgment evidence. Cmty. Residential Servs. v. 
United States, — F. Supp. 2d —, 2003 U.S. Dist. 
LEXIS 7754 (M.D.N.C. May 7, 20083). 
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APPENDIX 
LOCAL BANKRUPTCY GUIDE 


United States Bankruptcy Court 
Middle District of North Carolina 


1. Introduction to Bankruptcy Practice Guide 


2. Bankruptcy Court Addresses 
2.1 Bankruptcy Clerks Offices 
2.1.1. Greensboro Office 
2.1.2. Winston-Salem Office 
2.2. Bankruptcy Administrator 


3. General Information 
3.1. Public Office Hours 
3.2. Divisions 
1. Filing of Documents in Main and Divisional Offices 
2. Assignment of Cases to Divisions 
3. Assignment of Case Numbers 
4. Courtroom and Creditors Meeting Room Addresses for Divisions 
Access to Bankruptcy Court Records 
3.1. Open Records 
3.2. Closed Records 
Bankruptcy Clerks Office Searches 
1. VCIS 
.2. PACER 
.3. Internet Site 
5. Bankruptcy Clerks Office Personnel 
Copying Requests 
Creditors Meeting Tapes 
Bankruptcy Court Libraries 
3.8. Admission to Practice 
3.9. Fees Schedule 


4. Commencement of Case 
4.1. Matrix Guidelines 
4.2. Diskette Guidelines 
4.3. Payment of Filing Fee in Installments 
4.4. Claim for Exempt Property in Chapter 7 Cases 


3.2. 
3.2. 
3.2. 
3.2. 
3.3. 
3.3. 
3.3. 
3.4. 
3.4 
3.4 
3.4 
3.4 
D. 
6. 
7. 


3. 
3 
3. 


5. Case Administration 
5.1. Disposition of Funds on Hand When a Chapter 13 Case is Dismissed 
or Converted. 
5.1.1. Case Dismissed Prior to Confirmation 
5.1.2. Case Dismissed After Confirmation 
5.1.3. Case Converted to Chapter 7 Prior to Confirmation 
5.1.4. Case Converted After Confirmation 
2. Service of Orders 


a. 
6. Applications, Motions and Claims 
6.1. Form 
6.2. Summary Judgment 
6.3. Contents of Motion for Relief from Stay 
6.4. Motion to Avoid Lien 
6.5. 2004 Exams 


a 
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6.6. Objections to Claims 


7. Courtroom Practices 
7.1. Addressing the Bankruptcy Court 
7.2. Questioning Witnesses 


8. Employment of Professionals — § 327 
8.1. Attorney for Debtor 
8.1.1. Chapter 11 
8.1.2. Chapter 7 and Chapter 13 
8.2. Other Professionals Representing the Debtor or Trustee 
8.3. Disinterestedness & Pre-petition Claims 


9. Fee Guidelines 


10. Adversary Proceedings 
10.1. Scheduling Meeting 
10.2. Scheduling Memorandum 
10.3. Scheduling Memorandum and Request for Additional Time to File 
an Answer 
10.4. Multiple Requests in a Complaint 


1. Introduction to bankruptcy practice guide. This guide is written and 
maintained for persons using the United States Bankruptcy Court for the 
Middle District of North Carolina. Its purpose is to inform practitioners of the 
Bankruptcy Court’s preferred practices and procedures. 

This guide is not intended to be a source of technical requirements or 
mandatory rules.’ Consequently, this guide may not be cited to the Court as 
grounds for striking or otherwise objecting to the form or content of a pleading 
or other filing. The legal sufficiency of a matter is determined by reference to 
the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure, and the 
Local Rules of the United States Bankruptcy Court for the Middle District of 
North Carolina. 


2. Bankruptcy court addresses. 


2.1 Bankruptcy Clerks Offices 


2.1.1 Greensboro Office 
Mailing Address: United States Bankruptcy Court 
P.O. Box 26100 | 
Greensboro, NC 27420-6100 
Street Address: United States Bankruptcy Court 
101 South Edgeworth Street 
Greensboro, NC 27401 


Phone Number: (336) 333-5647 
2.1.2 Winston-Salem Office 
Mailing/Street Address: United States Bankruptcy Court 


226 South Liberty Street 
Winston-Salem, NC 27101 


Phone Number: (336) 631-5340 
2.2 Bankruptcy Administrator 
Mailing Address: United States Bankruptcy Ad- 
ministrator 
P.O. Box 1828 


Greensboro, NC 27401 
"Except for the Chapter 7 and Chapter 11 fee guidelines, which are mandatory. 
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Street Address: United States Bankruptcy Ad- 
ministrator 
101 South Edgeworth Street 
Greensboro, NC 27401 

Phone Number: (336) 333-5421 


3. General information. 


3.1 Public Office Hours. The Bankruptcy Clerks Office is open Monday 
through Friday from 8:00 a.m. to 5:00 p.m. Fees are accepted by the Clerks 
Office from 8:00 a.m. to 4:00 p.m. The office is closed in observance of all federal 
holidays. When the holiday falls on a Saturday, the federal holiday is observed 
on the Friday before. When the holiday falls on a Sunday, the federal holiday 
is observed on the following Monday. 


3.2 Divisions. 


3.2.1 Filing of Documents in Main and Divisional Offices. Documents for 
Greensboro and Durham cases should be filed in the Greensboro office. 
Documents for Winston-Salem cases should be filed in the Winston-Salem 
office. 


3.2.2 Assignment of Cases to Divisions. The Bankruptcy Court for the 
Middle District of North Carolina consists of three divisions: 1) Greensboro, 2) 
Winston-Salem and 3) Durham. Cases are routinely assigned to these divisions 
depending upon the county of the debtor’s residence, as follows: 


Greensboro Winston-Salem Durham 
CABARRUS CHATHAM 
CASWELL DAVIDSON DURHAM 
GUILFORD DAVIE HOKE 
MONTGOMERY FORSYTH LEE 
RANDOLPH ROWAN MOORE 
RICHMOND STANLY ORANGE 
ROCKINGHAM STOKES PERSON 
SURRY SCOTLAND 
YADKIN 


If a debtor resides in a county other than one previously listed, the Clerks 
Office considers which division is closest to the debtor’s residence in determin- 
ing the divisional assignment. 


3.2.3 Assignment of Case Numbers. A bankruptcy case number is comprised 
of a two digit designation of the year of filing, five additional digits, the chapter 
number and a letter designation for the division. The first number of the five 
additional digits will be a 1 if the case is assigned to the Greensboro division, 
an 8 if the case is assigned to the Durham division, and a 5 if the case is 
assigned to the Winston-Salem division. For example, case number 98- 
18888C-7G is a Chapter 7 case filed in 1998, which is assigned to the 
Greensboro division. 

An adversary proceeding number is comprised of a two digit designation of 
the year of filing and four additional digits. The first number of the four 
additional digits is a 2 if the case is assigned to the Greensboro division, a 9 if 
the case is assigned to the Durham division, and a 6 if the case is assigned to 
the Winston-Salem division. For example, adversary proceeding number 
98-6888 is an adversary proceeding filed in 1998, which is assigned to the 
Winston-Salem division. 
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3.2.4 Courtroom and Creditors Meeting Room Addresses for Divisions. . 


Greensboro 

Courtroom #1, Second Floor 
101 South Edgeworth Street 
Greensboro, NC 


Courtroon #2, Second Floor 
101 South Edgeworth Street 
Greensboro, NC 


Courtroon #3, Second Floor 
101 South Edgeworth Street 
Greensboro, NC 


Creditors Meeting Room, First Floor 
101 South Edgeworth Street 
Greensboro, NC 


Winston-Salem 
Courtroom, First Floor 
226 South Liberty Street 
Winston-Salem, NC 


Creditors Meeting Room, First Floor 
226 South Liberty Street 
Winston-Salem, NC 


Durham 

Courtroom, First Floor 
Peoples Security Building 
300 West Morgan Street 
Durham, NC 


Creditors Meeting Room, 4th Floor 
Peoples Security Building 

300 West Morgan Street 

Durham, NC 


3.3 Access to Bankruptcy Court Records. 


3.3.1 Open Records. Open case files for Greensboro and Durham cases are 
maintained and available for public viewing during normal operating hours in 
the Greensboro office. Open case files for Winston-Salem cases are maintained 
and available for public viewing during normal operating hours in the 
Winston-Salem office. 


3.3.2 Closed Records. All cases, regardless of division, closed during the 
current calendar year are maintained and available for public viewing during 
normal operating hours in the Greensboro office. Cases closed in the previous 
calendar year may have been transferred to the Federal Records Center in 
East Point, GA. Requests for examination of closed case files and requests for 
copies from closed case files should be made to the Clerks Office. If the closed 
file is located in the Federal Records Center, a retrieval fee is required. For 
personal, non-business cases, the Clerks Office can arrange for a party to 
obtain copies directly from the Federal Records Center. 


3.4 Bankruptcy Clerks Office Searches. The following methods may be used 
to obtain case information from the Bankruptcy Court: 


3.4.1 VCIS. The Voice Case Information System (VCIS) allows a caller to 
access basic case information (by case name or number) from any touch-tone 
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telephone at any time by dialing (336) 333-5532 or toll free at (888) 319-0455. 
There is no fee charged with this service except normal telephone costs 
incurred for making any call, including long distance charges. The information 
that can be obtained from VCIS includes the case number, case name, date case 
was filed, type of case, trustee, debtor’s attorney, discharge date, closing date. 
[Cases available on VCIS are those that were filed on or after July 17, 1989, 
which are referred to as “BANCAP” cases.] 


3.4.2 PACER. The PACER system allows computer access to not only basic 
case information but also to recent docketing entries, case reports, claims 
registers, current Bankruptcy Court hearing calendars and creditors meeting 
calendars. This system, like VCIS, is available at any time. Information on 
registering for this service and the fees charged may be obtained from the 
Clerks Office by calling (336) 333-5647 (Greensboro) or (336) 631-5340 (Win- 
ston-Salem). [All information described above is available on PACER for 
BANCAP cases; only Bankruptcy Court hearing calendar information is 
available on PACER for cases filed prior to July 17, 1989.] 

PACER may be accessed from within Greensboro at 333-5389 or toll free 
from outside of Greensboro at (800) 417-3571. 


3.4.3 Internet Site. Much of the information mentioned in this section is now 
also available on the Court’s web page, www.ncmb.uscourts.gov. The site may 
be accessed through your own internet service provider or by using the public 
computer terminals, which are located in the Greensboro and Winston-Salem 
Bankruptcy Clerks Offices. The Clerks Office terminals may be used at no cost 
ae office operating hours (8:00 a.m. — 5:00 p.m., Monday through 

riday). 


3.4.4 RACER. RACER provides access to images of case documents via the 
internet site. Documents docketed on or after January 4, 1999 in all cases and 
adversary proceedings have been scanned into the imaging system and are 
available for viewing. Claims docketed after the above date in Chapter 11 cases 
and Chapter 7 asset cases are also available for viewing. 


3.4.5 Bankruptcy Clerks Office Personnel. Some case information for cases 
that were filed prior to July 17, 1989 (i.e.,“PRE-BANCAP” cases) may only be 
obtained by telephone, mail, or a visit to the Bankruptcy Court. However, a 
limited amount of information on these cases is available on the web page, 
www.ncmb.uscourts.gov. 

If for some reason information is not available from VCIS, PACER, or the 
Internet Site, the following information (for any case filed in this judicial 
district) is available from the Clerks Office staff without charge: case name, 
case number, debtor’s social security number, petition filing date, chapter of 
case, trustee, attorney for debtor, discharge date (if entered) and case closing 
date (if closed). Contact the Clerks Office staff with this request either by 
telephone, mail or a visit to the Bankruptcy Clerks Office. 

Other case information is available from the Bankruptcy Clerks Office upon 
written request and payment of $15 for each item searched. 


3.5 Copying Requests. A copy of a document/pleading may be requested 
either in writing or in person (telephone requests cannot be accepted), at the 
cost of 50 cents per page copied. The request must clearly and specifically 
identify the document sought. A search fee in addition to the copy costs will be 
imposed if the written request does not contain a clear reference to the 
requested document. 


3.6 Creditors Meeting Tapes. Meetings of creditors pursuant to § 341 are 
recorded on audio cassette tapes. The tapes are kept in the office of the 
Bankruptcy Administrator and are retained for two years from the date of the 
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meeting. Tapes of a specific meeting are available for review at the Bankruptcy 
Administrator’s Office. The Bankruptcy Administrator will provide a copy of a 
tape at no charge upon receipt of a blank standard cassette tape. If a request 
for a copy of the tape is made by mail, the person requesting the copy should 
also include a self-addressed stamped envelope. 


3.7 Bankruptcy Court Libraries. The Bankruptcy Court’s libraries are 
maintained for the exclusive use of the Judges and their staffs. 


3.8 Admission to Practice. All duly licensed lawyers who are admitted to 
practice before the District Court for the Middle District of North Carolina are 
allowed to practice law before the Bankruptcy Court for the Middle District of 
North Carolina. Admission to practice is governed by Rule 103 of the Local 
Rules of the District Court for the Middle District of North Carolina. 


3.9 Fees Schedule. The Bankruptcy Clerks Office assesses bankruptcy 
petition filing fees pursuant to 28 U.S.C. § 1930. Other fees assessed by the 
Clerks Office are set forth in the Bankruptcy Court Miscellaneous Fee 
Schedule issued in accordance with 28 U.S.C. § 1930(b). 


4. Commencement of case. 


4.1 Matrix Guidelines. 

1. Lists should be typed in alphabetical order and in a single column 
with a minimum of one inch margins for all borders 

2. Each name/address must consist of no more than 5 (five) total lines, 

with at least one blank line between each of the name/address blocks. 

. Each line may not exceed 40 characters in length. Abbreviations are 
helpful, such as street, St.; avenue, Ave.; Corporation, Corp.; etc. 

4. DO NOT include the following people: 1) debtor, 2) joint debtor 

and 3) attorney for the debtor(s). Their names and addresses will 

be retrieved automatically by the computer for noticing. 

DO use 2 digit state abbreviation only, such as NC, FL, MI, etc. 

If account numbers or attention lines are used, they must appear on 

the second line of the address. 

. List each creditor only once, regardless of the number of debts that is 

owed by the debtor. 

. Zip codes should be typed at the end of the last line of the address 
only. If nine digit zip codes are used, place a hyphen between the two 
groups of digits. 

9. Avoid the following: 

a. Stray marks. Do not type lines, debtor name, page numbers, or 
EGE else on the front of the creditor list. Any identifying 
marks one chooses to add can be typed on the back of the list. 

b. ing in all caps. Type in upper and lower case as one would in 
a letter. 

c. Slashes () and percent (%) signs. Don’t slash numbers, such as 
zeros. Don't use percent signs; use c/o instead. 


4.2 Diskette Guidelines. When a matrix is submitted on diskette, it should 
conform to the following guidelines. 

1. Kach address must contain 5 lines or less. 

2. Address lines may not exceed 40 characters in length (any excess will be 
automatically truncated). 

3. There must be 1 blank line between each complete address. Do not leave 
blank lines within an address. 

4. The document must be stored in ascii text format (not delimited). If the 
matrix is prepared in a word processor, it should be exported to the 


ice) 
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appropriate format before the diskette copy is created. Since procedures 
vary with each program, consult the user’s guide for assistance. 

5. Submit the matrix on a 3.5’ diskette. Name the document the debtor’s 
last name and use an extension of .txt. For example, a matrix for “John 
Doe” would be saved as “doe.txt.” 

6. When a diskette with a matrix is submitted over the counter, another 
blank diskette is immediately given in exchange. 

7. When a diskette with a matrix is received in the mail, one will be 
returned to the sender provided a stamped, self-addressed mailer is 
enclosed. 

8. Regardless of how a diskette is submitted, the data will be erased and the 
diskette will become part of the exchange pool. 

Refer to Local Bankruptcy Rule LBR 1007-2, which requires that, when 

feasible, the original matrix shall be submitted on diskette. 


4.3 Payment of Filing Fee in Installments. Whenever an application is made 
for a petition filing fee to be paid in installments, the application shall be 
accompanied by the first installment payment in an amount not less than 
$60.00. Any request for a deviation from this requirement must be set forth in 
the application, and must offer detailed reasons supporting it. 


4.4 Claim for Exempt Property in Chapter 7 Cases. When completing the 
exempt property claim form(Local Form #91-C) in Chapter 7 cases, all property 
claimed as exempt and property not claimed as exempt should be listed. Copies 
of deeds (and other documents of title for real estate), motor vehicle registra- 
tions and retirement plans should be attached to the exempt property claim 
form. 


5. Case Administration. 


5.1 Disposition of Funds on Hand When a Chapter 13 Case is Dismissed or 
Converted. 


5.1.1 Case Dismissed Prior to Confirmation. All funds on hand are refunded 
to the debtor except as otherwise ordered by the Court. 


5.1.2 Case Dismissed After Confirmation. All funds on hand are disbursed to 
creditors pursuant to the confirmed plan. If funds are received from the 
debtor’s employer after the dismissal order is signed, those funds will be 
refunded to the debtor. 


5.1.38 Case Converted to Chapter 7 Prior to Confirmation. All funds on hand 
are refunded to the debtor. 


5.1.4 Case Converted After Confirmation. Cases filed prior to October 22, 
1994: 

If the Chapter 13 case was filed prior to October 22, 1994, whether the funds 
are refunded to the debtor or turned over to the Chapter 7 trustee will depend 
upon the amount on hand. If the amount of funds on hand is $500.00 or less, 
the money is refunded to the debtor. If the amount of funds on hand is greater 
than $500.00, the refund is mailed to the Chapter 7 trustee, although the 
refund check is made payable to the debtor. 


Cases filed after October 22, 1994: 
All funds on hand, regardless of the amount, are refunded to the debtor. 


5.2 Service of Orders. Pursuant to Federal Bankruptcy Rule 9022, the 
Bankruptcy Clerks Office is required to serve notice of entry of Judgments and 
Orders. Accordingly, the Clerks Office will note the date of entry on each Order, 
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and, unless the Court directs otherwise, will serve copies of the Orders on all 
contesting parties. To ensure that service is proper, the Bankruptcy Court 
requires that the preparer of each Order submit the following items to the 
Clerks Office: | 

(1) A certificate of service, which will be signed by the Clerks Office. The 
certificate of service must include the Bankruptcy Administrator only 
in (a) all Chapter 7 and 11 cases, and (b) in Chapter 12 and 13 cases 
when the order regards (1) fees, (2) a dismissal with prejudice, (3) a 
motion filed by the Bankruptcy Administrator, or (4) a motion re- 
sponded to by the Bankruptcy Administrator. If service of the Order 
upon the Bankruptcy Administrator is required, the certificate should 
include a notation that service was made by “hand delivery,” which is 
the Clerks Office’s method of serving the Bankruptcy Administrator. 

The certificate should also include all contesting parties, who com- 
monly include (as applicable) the movant, trustee, debtor in posses- 
sion, creditors committee chairman, and any party filing a response or 
objection. If an attorney has appeared for a party, the party’s name 
should be listed in care of the attorney (for example, Joe Debtor c/o 
Mary Attorney). Because the Clerks Office will serve all copies of the 
Order, the preparer’s name should appear on the list of parties served 
as well. 

If the Greensboro or Winston-Salem Chapter 13 Standing Trustee is 
included on the certificate, the certificate should include a notation 
that service was made by “hand delivery,” which is the method of 
service to these Trustees. This notation should not be included for the 
Durham Standing Trustee. 

(2) Pre-addressed, stamped envelopes for every party (except for Bank- 
ruptcy Administrator and Chapter 13 Standing Trustees) listed on the 
certificate of service. The preparer’s return address should appear on 
each envelope. If there are any returned envelopes, the preparer 
should prepare a new envelope with the correct address, and submit 
the envelope with a certificate of service (containing only the name and 
address of the returned envelope(s)) to the Clerks Office. For offices 
that use a postage meter, it is recommended that the meter date 
remain blank. 

(3) Enough copies of the Order for service upon the parties listed on the 
certificate of service, plus one more copy for scanning purposes. 


6. Applications, Motions and Claims. 


6.1 Form. Petitions, motions, applications, briefs and other papers submit- 
ted for filing must be typewritten, printed, or legibly handwritten on letter size 
page. The pages shall be unfolded and shall be bound at the top. The margin 
at the top of each page shall not be less than one inch. Typewritten documents 
should be double spaced or one and one-half spaced. Mechanically reproduced 


copies which bear an original signature will be accepted by the Bankruptcy 
Court as originals. 


6.2 Summary Judgment. All motions for summary judgment shall state 
with particularity the facts supporting such motion. If any of the facts can be 
determined from documents in the adversary proceeding or case file, the 
motion should provide specific references to each fact so established and the 
title, page number and filing date of the related document. 


6.3 Contents of Motion for Relief from Stay. A motion for relief from stay 
should include the following information as applicable: 1) the amount of the 
net “pay-off,” 2) the amount of any arrearage, 3) an appraisal or affidavit 
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stating the fair market value of the property, 4) copies of documentation 
evidencing the perfected security interest in the property, 5) a list of all 
lienholders Gif known) who have an interest in the property, and 6) a certificate 
of service. 

In Chapter 7 cases, motions for relief from stay will be noticed on a tentative 
hearing basis (hearing only if objection) provided the motion or attachment 
includes the above requirements. If the above items are not provided, the 
motion will be set for hearing. If the above items are provided and there is 
written consent of the debtor (or debtor’s attorney), Trustee and all creditors 
affected by the motion, the motion and accompanying Order will be sent to the 
Bankruptcy Judge for ex parte consideration. 

In Chapter 13 cases, motions for relief from stay are scheduled for hearing 
unless the above information relating the property or indebtedness is provided 
and there is written consent of the debtor (or debtor’s attorney), Standing 
Trustee and all creditors affected by the motion. When these requirements are 
met, the motion and accompanying Order will be sent to the Bankruptcy Judge 
for ex parte consideration. 

In Chapter 11 and 12 cases, motions for relief from stay will be scheduled for 
hearing. 


6.4 Motion to Avoid Lien., In general, a motion to avoid lien (that impairs 
exemption) will be noticed on a tentative hearing basis (hearing only if 
objection) if the motion contains the following: 1) a description of the property 
subject to the lien; 2) the value of the property; 3) the specific nature and 
amount of the lien to be avoided; and 4) the nature and amount of all other 
liens on the property. If the motion does not contain the above information, a 
hearing will be scheduled. 

To have a motion to avoid a lien on real property in a Chapter 7 case noticed 
on a tentative hearing basis, it may be necessary to list the amount of the 
claimed exemption depending on the circumstances of the individual case. 
Copies of the form orders for these motions can be found under (and 
downloaded from) the Procedures and Forms section of the courts web page, 
www.ncmb.uscourts.gov. 


6.5 2004 Exams. Motions for examination under Rule 2004 should include a 
statement as to whether the subject of the examination consents to the 
examination, the examination’s location and the examination’s date. Depend- 
ing upon availability, the Bankruptcy Court’s premises and Court Reporting 
Service may be used for examinations under Rule 2004. Unless otherwise 
agreed or directed by the Court, the movant shall give at least two weeks notice 
of the examination. 


6.6 Objections to Claims. Unless otherwise ordered by the Court, a hearing 
on objections to claims will be noticed on a tentative hearing basis (hearing 
only if objection) to the parties as required by the Federal Rules of Bankruptcy 
Procedure. If a party timely files a response to an objection to claim, then a 
hearing will be held on the date set forth in the notice. If no responses to an 
objection are filed within the time provided in the Bankruptcy Clerks Office’s 
notice, the Bankruptcy Court may consider the claims objection without 
hearing. 

If the Bankruptcy Court considers a claims objection without a hearing in a 
Chapter 7 or 11 case, the party filing the objection shall prepare a proposed 
Order, which includes the following information: the date of filing the objec- 
tion, the date of the Bankruptcy Clerks Office’s notice, the date that objections 
were due and a statement that no responses to the objection were filed. In 
Chapter 12 and 13 cases, the Standing Trustee will prepare the Order. 
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7. Courtroom Practices. 


7.1 Addressing the Bankruptcy Court. Attorneys or pro se litigants shall rise 
when addressing the Bankruptcy Court, and shall make all statements to the 
Court from behind the counsel table or the lectern facing the Court. They shall 
not approach the bench, except upon permission of the Court. 


7.2 Questioning Witnesses. While questioning witnesses, attorneys or pro se 
litigants shall remain seated behind the counsel table or standing at the 
lectern. They shall not approach the witness except with the Court’s permis- 
sion for the purpose of examining the witness with respect to an exhibit. Only 
one attorney for each party may participate in the examination or cross- 
examination of a witness. | 


8. Employment of Professionals — § 327. 
8.1 Attorney for Debtor. 


8.1.1 Chapter 11. An attorney who represents the trustee or a debtor-in- 
possession in a Chapter 11 case must file an application with the Bankruptcy 
Court for approval of that professional’s employment. In addition, Court 
approval for the debtor’s, trustee’s, creditors’ committee’s or other appointed 
committee’s employment of other professionals (accountants, appraisers, auc- 
tioneers, real estate brokers, and other professionals) is required. 


8.1.2 Chapter 7 and Chapter 13. Bankruptcy Court approval is not required 
for attorneys representing the debtor in cases under Chapter 7 or Chapter 13. 


8.2 Other Professionals Representing the Debtor or Trustee. When in doubt 
as to whether Court approval for the employment of a professional is required 
under § 327, err on the side of filing the application to avoid a later question 
as to whether Court approval should have been obtained. 


8.3 Disinterestedness & Pre-petition Claims. Professionals who have previ- 
ously been employed by the debtor pre-petition and who are seeking to be 
employed to represent the debtor should be cautious with regard to claims that 
they may have for pre-petition fees at the time of the filing of the petition. 
Pre-petition indebtedness owed to a professional prevents the professional 
from meeting the disinterested test of § 327 (a), according to rulings made by 
this Bankruptcy Court. The disinterestedness requirement may be met if (a) 
the professional waives the unpaid pre-petition indebtedness; (b) a third party 
pays the indebtedness; or (c) the professional has received a pre-petition 
retainer against which the pre-petition indebtedness is drawn prior to the 
filing of the case, or which retainer is sufficient to pay the pre-petition claim. 
Full disclosure of pre-petition claims and retainers must be made to the Court 
in the application, and the burden is upon the applicant to demonstrate that 
the professional is disinterested. Any waiver of pre-petition indebtedness 
should be set out in the application for employment. 


9. Fee Guidelines. All Chapter 7 and Chapter 11 fee applications shall 
comply with the applicable fee guidelines approved by this Bankruptcy Court. 
Refer to the memoranda regarding “Chapter 7 Fee Application Guidelines” and 
“Chapter 11 Fee Application Guidelines” for the current fee guidelines. These 
memoranda may be viewed or downloaded from the web site, 
www.nemb.uscourts.gov. Copies are also available at the Clerks Office front 
counter in both Greensboro and Winston-Salem. 
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10. Adversary Proceedings. 


10.1 Scheduling Meeting. In accordance with Rule 26(f) of the Federal Rules 
of Civil Procedure and Bankruptcy Rule 7026, this Court requires that the 
parties to an adversary proceeding meet at least 14 days in advance of the 
pretrial hearing. At such meeting, the parties are required to discuss the items 
described in Federal Rule 26(f) with the exception of the disclosures required 
under Rule 26(a)(1), which have been excluded by Local Bankruptcy Rule 
7026-1. 


10.2 Scheduling Memorandum. If the parties agree on a discovery plan, 
they must sign and file a Joint Scheduling Memorandum with the Bankruptcy 
Court within 10 days after the previously described scheduling meeting. The 
parties must also prepare and attach to the memorandum a separate 


Scheduling Order. In the event the Court signs the Scheduling Order, the 
initial pretrial hearing will be canceled. 

If all matters in the Scheduling Memorandum are not agreed to by all 
parties, a separate Scheduling Memorandum must be filed by each party 
within 10 days of the scheduling meeting. Absent notification to the contrary, 


the Court will conduct the initial pretrial hearing when separate Scheduling 
Memorandums are filed. 


10.3 Scheduling Memorandum and Request for Additional Time to File an 
Answer. If a party files a request for additional time to file an answer, the 
request shall be accompanied by an Order, which addresses the scheduling of 
a pretrial hearing and the time for filing a Scheduling Memorandum. 


10.4 Multiple Requests in a Complaint. The propriety of multiple requests 
for relief, multiple issues, and the joinder or non-joinder of parties in a single 
COMPLAINT is governed by the Federal Bankruptcy Rules and the Federal 
Rules of Civil Procedure. Even in instances where permissive joinder might 
apply, however, the Court encourages separate complaints for separate defen- 
dants unless relief against the defendants arises from the same transaction or 
identical facts. 
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Appx. 
Mailing list or matrix. 
Matrix guidelines, Bankruptcy Guide 4.1, 
Appx. 
Diskette, matrix submitted on, 
Bankruptcy Guide 4.2, Appx. 
Objections to claims. 
Hearing, Bankruptcy Guide 6.6, Appx. 
PACER system, Bankruptcy Guide 3.4.2, 
Appx. 
RACER, Bankruptcy Guide 3.4.3, Appx. 
Service of orders, Bankruptcy Guide 5.2, 
Appx. 
Summary judgment, Bankruptcy Guide 6.2, 
Appx. 
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BANKRUPTCY COURT —Cont’d BANKRUPTCY COURT —Cont’d 
Voice case information system (VCIS), Witnesses. 
Bankruptcy Guide 3.4.1, Appx. Questioning, Bankruptcy Guide 7.2, Appx. 
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Rule LR7.1 WESTERN DISTRICT COURT RULES Rule LRT 


RULES OF PRACTICE AND PROCEDURE 
OF THE UNITED STATES DISTRICT 
COURT FOR THE WESTERN 
DISTRICT OF NORTH 
CAROLINA 


Adopted effective January 1, 1999, 
with amendments through July 21, 2003. 


Rule LR7.1. Motions in civil actions. 
CASE NOTES 


Applied in Lederer v. Hargraves Tech. Corp., 
256 F. Supp. 2d 467, 2003 U.S. Dist. LEXIS 
5895 (W.D.N.C. 2003). 
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